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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
(Consolidated Cases) 


BRUNSWICK EXCHANGE, INC., 
Plaintiff, 


v. CA 155-66 


JOHN W. HECHINGER, RICHARD 
ENGLAND, T/A HECHINGER EN- 
TERPRISES and ELDON J. ROGERS, 
JEANNETTE S. ROGERS and CARL 
SEITZ, ANNA SEITZ, 


Defendants, 


JOHN W. HECHINGER & RICHARD 
ENGLAND, T/A HECHINGER EN- 
TERPRISES 


v. CA 2431-66 
BRUNSWICK EXCHANGE, INC. 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: Two actions consolidated into 
one — CA 155-66 being for specific performance to vacate |a deed and 
for damages; CA 2431-66 being for possession of certain real estate. 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: The P Brunswick Exchange, 
Inc. both as P in CA 155-66 and D in CA 2431-66, at all pertinent times 
was a corporation, qualified to do business in the District of Columbia, 
on to wit: September 30th, 1960 Ds Rogers and Seitz owned premises 
1600 Benning Road, N.E., taxed as Parcel 150/36, and they executed 
and delivered a written lease for these premises to P for a 5 year term 
beginning October 10th, 1960 and ending October 9, 1965 for a monthly 


rent of $900.00 payable in advance on or before the 10th day of each 
| 
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month, and'commencing April 10th, 1961 for rent of $1,000.00 a month, 
and beginning October 10th, 1961 a rent of $1,000.00 until the end of 
the term. In said lease, Ds Rogers and Seitz as owners and lessors 
gave Pa renewal option for an additional 5 years upon the same terms 
and conditions, except the rent would be $1,100.00 per month for the 
entire renewal period. P was required to give said lessors 90 days 
prior notice before the end of the term if they intended to exercise the 
option. Said lease also stated the lessors if they desired to sell, the 
P would be given first refusal upon the terms, conditions and the price 
which the lessors might receive under a bona fide offer, in which event 
lessors agreed to forward the terms of the offer to P who would have 
a 10 day period to submit a formal contract under the same terms ac- 
companied by the same amount of deposit. P thereupon went into pos- 


session. 
P gave notice to its lessors, in writing, within the time specified 
in the lease that it exercised its right of renewal and presently the 


lease expires October 9th, 1970, and has, since it went into posses- 
sion, at all times in open, visible and exclusive possession. 

During the continuance of the lease, the lessors notified it that 
they had received an offer for sale of the property giving the P the 
terms. 


ROGERS & SEITZ sold, deeded and conveyed the property to jDs 
Hechinger and England who now claim to be the owners, although they 
had either actual or constructive knowledge of the rights of P. The 
deed to said Ds being dated October 8, 1965 and recorded in the land 
records in Liber 12499 folio 205. 

On or about December 21st, 1965 the D Hechinger and England 
demanded the monthly installments of rent, and Brunswick has re- 
fused to recognize said parties have any right to the property, and 
Hechinger and England are asserting that Brunswick has no right in 
said premises either as lesses under the renewed lease or under the 
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option and Hechinger, England filed a possessory action in District of 
Columbia Court of General Sessions L & T case 11854-66 claiming 
non-payment of rent and violation of the covenant against sub-letting. 
Brunswick filed its plea of title to said possessory action, and said 
action has been transferred to this Court in above CA 2431- 66. 


BRUNSWICK EXCHANGE, INC, (HEREIN AFTER BRUNSWICK) 
AS PLAINTIFF IN CA 155-66 AND DEFENDANT CA 2431-66 


THAT: upon taking possession of the premises, it performed all the 
terms of its lease, during which time it built up a valuable good will 
in its business for the sale of automobile parts and repairs, and it 
spent large sums for the improvement of the premises, spent large 
sums in advertising, and therefore, has a valuable property right in 
and to the premises that its possession operated as constructive no- 
tice to the world of its rights under the lease. Upon receiving les- 


sors' notification of offer for sale, Brunswick, pursuant to the re- 
quirements of the lease, P executed signed and delivered to lessors 
a formal contract, under the terms, accompanied by a similar depos- 
it within the required time, and it met all requirements entitling it the 
right to purchase, but the said lessors notified it they would not honor 
the option given to P, and thereafter, without the knowledge or con- 
sent, of P. 

Notwithstanding P's demands to make settlement of its right to 
purchase made October 9, 1964, Ds refused to sell to Brunswick. 
Brunswick has been and is now ready, willing and able to my under 
the terms of its agreement. 

In its plea of title Brunswick, in the action for possession, as- 
serts that it is not sub-letting the premises but BLADEN VIEW AUTO 
PARTS is its trade name, and any such claim has been waiived by ac- 
ceptance of rent by the lessors Seitz & Rogers, with knowledge either 
actual or constructive and Brunswick denies it owes any rent. 

| 
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Brunswick requests the deed to Ds Hechinger and England be 
vacated and held for naught; a judgment for specific performance of 
its option to buy and requiring all Ds to convey the property to P; 
damages against Ds for $550,000.00 compensatory and punitive plus 
reasonable attorney's fee and costs. 

Brunswick further contends that if it is not entitled to the prop- 
erty, nevertheless, its lease until 1970 is still in full force and effect 
and subject to compliance with all terms of the lease it is entitled to 
remain in possession until that time. 


DEFENDANTS ELDON J. ROGERS, JEANNETTE S. ROGERS, CARL 
SEITZ AND ANNA SEITZ in CA 155-66 BOTH AS DS IN THE CASE 
BROUGHT BY BRUNSWICK AND IN DEFENSE OF THE CROSSCLAIM 
OF HECHINGER AND ENGLAND assert that they notified Brunswick 
of the receipt of the bona fide offer of Gilbert Hahn to purchase said 
property and delivered to Brunswick the terms thereof. 

They deny that Brunswick executed, signed and delivered to les- 
sors a formal contract, under the same terms, accompanied by a 


similar deposit within the required time specified in the lease. They 


further deny that Brunswick met all requirements entitling it to the 

right to purchase said property; in that Brunswick submitted a con- 
tract not signed by the corporation-lessee; that the offer submitted 

was signed by one Manuel Polisher and Evelyn Polisher; that it was 
returned to'the P Brunswick requesting that Brunswick sign through 
its proper officers and Brunswick did not do it; that we contend they 
waived the option given to them in the lease. 

The Ds gave Brunswick additional time to correct its offer but 
Brunswick refused or neglected to do so. Therefore, on October 8, 
1965 these Ds settled under the contract of sale executed on Septem- 
ber 22, 1964 with Gilbert Hahn, as agent for the Ds Hechinger and 
England, a copy of which had been sent to Brunswickon Sept. 29, 1964. 

The Ds kept the attorney and agent of Ds, Hechinger and England, 
fully informed of all facts relating to Brunswick's alleged offer to 
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purchase and when Brunswick neglected to make the necessary changes 
or corrections in the written offer submitted Oct. 9, 1964, the attor- 
ney for the Ds Hechinger and England, claimed that their contract of 
Sept. 22, 1964, was a valid and binding contract of sale and demanded 
settlement thereunder. Settlement was made under the September 22, 
1964 contract with the Ds, Hechinger and England, on October 8, 1965. 
These Ds deny any liability to Hechinger and England on the lat- 
ter's cross-claim. 


THE DEFENDANTS HECHINGER AND ENGLAND IN CA 155- 66 AND 
AS PLAINTIFFS IN CA 2431-66, AND THEIR CROSS-CLAIM AGAINST 
ROGERS AND SEITZ ASSERT THAT they are now owners of said prop- 
erty, and admit knowledge of the prior lease agreement between Bruns- 
wick Exchange, Inc. and Rogers and Seitz, but affirmatively allege that 
they believed in good faith that Ds Rogers and Seitz gave proper notice 
to Brunswick of its rights and that Brunswick failed to exercise its op- 
tion properly and thus defaulted. Upon such belief communicated by 
Ds Rogers and Seitz to Ds Hechinger and England, the latter acquired 
title by purchase. 


Hechinger and England have demanded payment from Brunswick 
since acquiring said property but Brunswick has atall times failed to 
pay said rent. Hechinger gave notice to Brunswick that they would ter- 
minate Brunswick's tenancy if Brunswick persisted in failing to pay 
rent and Brunswick ignored said notice. | 

In the event the allegations of Brunswick are established, then Ds 
Hechinger and England may be forced to convey said property to Bruns- 
wick, and in that event, they seek damages against Ds Rogers and Seitz 
for the money paid for said property, as well as any other sum which 
might be recovered in this litigation by Brunswick against Ds Hechin- 
ger and England, and in addition, actual damages in the sum of $100,000 
which would be suffered by Ds Hechinger and England arising from the 
loss of the contract and/or loss of title to the property as well as puni- 
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tive damages in the sum of $100,000 arising from the damage to the ti- 
tle of said property and attorneys’ fees as a result of said litigation. 


STIPULATIONS 


The parties agree to file with the Clerk of the Court and to mutual- 
ly exchange, on or before Dec. 20, 1966, a list of the names and ad- 
dresses of witnesses known to them, including medical and expert wit- 
nesses, who have knowledge of any aspect of this case, indicating those 
who may be used at the trial. Impeachment witnesses are not to be in- 
cluded. 

The documents initialed by Examiner may be admitted in evidence 
at the trial without formal proof, subject to all legal objections. 


It is agreed that Brunswick has never paid rent to Hechinger & 
England and that a notice was sent to Brunswick by Hechinger & Eng- 
land, their'agents, servants and employees, that Hechinger & England 
owned the property. 


The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be allowed 


them by their principals. 


Pretrial Examiner 


Herman Miller, Esq., Attorney for Brunswick 
Mark B. Sandground, Esq., Attorney for Hechinger & England 
Jesse Lee Hall, Esq., Attorney for Rogers & Seitz 


mb 


, bs 


[Filed March 20, 1967] 


| 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause came on for hearing before the Court, sitting without a 
jury, upon the consolidation of the cases, the parties having specifical- 


ly in writing waived a jury, and upon consideration of the pleadings, the 
stipulations, the testimony of the witnesses, the exhibits, the evidence 


adduced by counsel for the parties, and argument of counsel, the Court 
| 


makes the following: 


FINDINGS OF FACT 


1. This is a suit seeking specific performance of an alleged con- 
tract brought by the plaintiff, Brunswick Exchange, Inc., a District of 
Columbia corporation, against the defendants, John W.-Heehinger-aad- 

3 Richard England,-co-partners-trading-as Hechinger Enterprises, rec- 
erd owners-of certain real-estate in the Distriet of Gohumbiat boeated at 
1600 Benning-Road; N.E., Washington; D.C -and mere specifically-de— 
scribed-as Pareel 150,436 as-reeorded in the Land Records ofthe Dis- 
trict of Columbia; Recerder-of Deeds-Office, -Washington, DC: and the 
defendants Rogers and Seitz, former owners of said propert! and their 
respective wives, Ahating 0b (perce 150/36, oe os ae 
1600 Germing Avad, "77. E., etrakergtons, £9. | 

2. Brunswick Exchange, Inc. had a written lease with the former 
owners of the property, Rogers and Seitz, and the period covered by 
said lease was from October 10, 1960 through October 9, 1965, with an 
option that the plaintiff, Brunswick Exchange, Inc. could renew said 
lease for an additional period of five years. Said lease contained the 
following option in favor of tenant, Brunswick Exchange, Inc,: 


"AND IT IS FURTHER AGREED that in the event 
that Lessors shall try to sell the aforesaid property, 
the Lessee shall be given first refusal of such sale| 
upon such terms and conditions and for such price | 
which Lessors may receive under a bona fide offer, 
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3. On the 29th of September, 1964, Gilbert Hahn, Jr., acting as a 
representative for defendants John W. Hechinger and Richard England, 
submitted a bona fide offer to Seitz and Rogers to purchase the prop- 
erty. 


4. Seitz and Rogers gave the ten days notice and the plaintiffs did 


not, within ten days after receipt of notice of the bona fide offer of de- 
fendants, Hechinger, et al., or at any time thereafter, submit to defend- 
ants, Rogers and Seitz, a formal written contract "upon the terms and 
conditions and for such price" as defendants Seitz and Rogers had re- 

m#-5 ceived under the bona fide offer from defendant Hechinger and Exg- 
band, 2o- flarT rar » 

5. On'December 8, 1964, Rogers and Seitz advised the plaintiff in 
writing that the plaintiff's ten day option to purchase the subject prop- 
erty had expired as a result of the plaintiff's inaction. 

6. On October 8, 1965, the defendants John W. Hechinger and 
Richard England, trading as Hechinger Enterprises, went to settlement 
and purchased said property from defendants Rogers and Seitz. 

7. Plaintiff at no time between December 8, 1964 and October 10, 
1965, nor thereafter up to trial, ever set a purchase by it down for 
closing, nor tendered Seitz and Rogers $40,000 cash and a mortgage of 
$170,000, nor any other sum, nor made any clear tender of any kind to 
defendants, Seitz and Rogers. 

Based upon the above specific findings of fact, the Court makes 
the following 


CONCLUSIONS OF LAW 


A. Inithe action for specific performance, the plaintiff Brunswick 
Exchange, Inc. is not entitled to specific performance, because it has 
failed to sustain the burden of proof in showing an entitlement to equit- 
able relief, and because it failed to comply with the terms of the option. 

B. The plaintiff Brunswick Exchange, Inc. has failed to prove a 
contract between itself and defendants Seitz and Rogers, so definiteand 
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certain as to be capable of being specifically enforced. | 
C. The plaintiff Brunswick Exchange, Inc. is not entitled to specif- 
ic performance because there was an absence of mutuality, necessary 
to establish that there ever was a contract existing between| Brunswick 
Exchange, Inc. and Rogers and Seitz for the purchase of the|subject 
property. 
D. The plaintiff Brunswick Exchange, Inc. is not entitled to specif- 
ic performance because there is uncertainty as to the propriety of the 
execution of the written document sent on October 9, 1964 by Bruns- 
wick Exchange, Inc. to the defendants Rogers and Seitz. | 
E. The plaintiff is not entitled to specific performance because it 
failed to carry the burden of showing there was a bona fide or definite 
tender to purchase said property made at any time from October 9, 
1964 to the time of trial by the plaintiff Brunswick Exchange, Inc. to 
the defendants Rogers and Seitz. | 
F. Further, with respect to the matter of tender, in any case no 
timely tender was made. 
Upon consideration of the above Findings of Fact and Conditions 
of Law, it is by this Court this 20th day of March, 1967: 
ORDERED, ADJUDGED AND DECREED that the Complaint for 
specific performance herein be and the same is hereby dismissed with 
prejudice, and that the-landlord-and tenant action consolidated herein 
be-and the same is-hereby-dismissed without-prejudice to it-being- re- 
4 instated if there is-a-failure-by plaintiff Brunswiek Exehange,-Inc: to 
make the rent payments under said lease-due on and-after-November 
10, 1965, and it is further | 
ORDERED, ADJUDGED AND DECREED that each party shall be 
responsible for its own attorneys’ fees. 


/s/ R. B. KEECH 
Judge 


I ask for this: 


/s/ MARK B. SANDGROUND, Esa. 
Amram, Hahn & Sundlun 


[Filed April 17, 1967] 


NOTICE OF APPEAL 


Notice is hereby given this 17th day of April, 1967, that Bruns- 
wick Exchange, Inc., a District of Columbia corporation hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 20th day of March, 1967, in 
favor of John W. Hechinger and Richard England, T/a Hechinger En- 
terprises, Eldon J. Rogers, Jeannette S. Rogers, Carl Seitz and Anna 
Seitz against said Brunswick Exchange, Inc. 


Attorney for Plaintiff 
Brunswick Exchange, Inc. 


[Certificate of Service, dated April 17, 1967] 


[PLAINTIFF'S EXHIBIT #1] 


Washington, D.C. 
June 19th, 1965 


Mr. Eldon J. Rogers, 
Mrs. Jeannette S. Rogers 


Mr. Carl Seitz 
Mrs. Anna Seitz, 


Dear Sirs and Mesdames: — 

Reference is made to the written lease dated September 30th, 1960 
wherein you are Lessors, and the undersigned is Lessee for the prem- 
ises therein described as being part of a tract of land known as "LONG 
MEADOWS", being known for assessment and taxation purposes as 
Parcel 150/36 and the improvements thereon, to which lease reference 
is hereby made, and which lease is for a five (5) year term commenc- 
ing October 10th, 1960, and ending October 9th, 1965. 
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In accordance with the option for renewal contained in said lease 
for an additional five (5) years, please be informed that the junder- 
signed Lessee does hereby exercise such right and option of renewal, 
and does hereby renew and extend said lease, in accordance with the 
terms thereof for an additional five (5) year term commencing October 
10th, 1965 and ending on the 9th, day of October 1970. 


Very truly yours, 


BRUNSWICK EXCHANGE, INC. 
/s/ MANUEL POLISHER, 
President 


ATTEST: 


/s/ Evelyn Polisher, Secretary [SEAL] 


Certified mail to addressees, 
Return receipt requested 


| 

THIS LEASE, made in duplicate original, this 30th day of Septem- 
ber, 1960, by and between ELDON J. ROGERS and JEANNETTE S. 
ROGERS, his wife, and CARL SEITZ and ANNA SEITZ, his wife, here- 
inafter called "Lessors", parties of the first part, and BRUNSWICK 
EXCHANGE, INC., a corporation, hereinafter called "Lessee", party 
of the second part. 

WITNESSETH: That for and in consideration of the rent to be paid 
by the Lessee, and the keeping and performing of the covenants, terms 
and conditions hereinafter expressed and set forth, the Lessors do 
hereby lease, rent and demise unto the Lessee the following described 
property, to wit: 


Being part of a tract of land known as "LONG MEADOWS", 
described in one parcel as follows: Beginning for the same at 
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a point in the Northerly line of Benning Road, as widened by 
proceedings in District Court Cause No. 1885 in the District 
Court of the United States for the District of Columbia, at the 
Southeast corner of a tract of land conveyed by Washington, 
Baltimore and Annapolis Realty Corporation to Burman Prop- 
Properties, Inc. by deed dated December 15, 1941,and recorded 
among the Land Records of the District of Columbia on De- 
cember 17, 1941 in Liber 7703, folio 351, which point is 675 
feet from the Westerly line of 17th Street as condemned and 
taken by proceedings in District Court Cause No. 2383 in said 
District Court; thence along the Northerly line of Benning 
Road South 77° 24' 30" East 250 feet to the Southwest corner 
of a parcel of 1 and conveyed by said Washington, Baltimore 
and Annapolis Realty Corporation to Capital Transit Company 
by deed dated January 24, 1939 and recorded among the Land 
Records of the District of Columbia on February 4, 1939 in 
Liber 7313 at folio 187; thence Northerly along the Westerly 
line of the land so conveyed to Capital Transit Company 115 
feet to the Northerly line of the land conveyed to Washington, 
Baltimore and Annapolis Realty Corporation by deed recorded 
in Liber 6937, folio 195 of the Land Records of the District of 
Columbia; thence along said Northerly line Westerly parallel 
with the Northerly line of Benning Road 250 feet to the North- 
easterly corner of the land conveyed to Burman Properties, 
Inc., as aforesaid; thence Southerly along the Easterly line of 
the land conveyed to Burman Properties, Inc., 115 feet to the 
point or place of beginning. The above described land is des- 
ignated on the Records of the Assessor for the District of Co- 
lumbia for assessment and taxation purposes as Parcel 150/ 
36. 


JA 13 
| 

TO HAVE AND TO HOLD the above-described premises unto the 
Lessee for the full term of FIVE (5) YEARS, commencing on the 10th 
day of October, 1960, and ending on the 9th day of October, 1965, the 
said Lessee yielding and paying unto the Lessors, their personal rep- 
resentatives and assigns the monthly rental of NINE HUNDRED($900.00) 
DOLLARS, on or before the 10th day of each and every month, in ad- 
vance, commencing October 10, 1960, for a period of an additional five 
(5) months, and commencing on April 10, 1961, the monthly rental of 
ONE THOUSAND ($1,000.00) DOLLARS on said day of each and every 
month, and commencing October 10, 1961, the monthly sum of ELEVEN 
HUNDRED ($1,100.00) DOLLARS on said day of each and every month 
until the end of the term hereby created. 

AND the said Lessee hereby covenants with the said Lessors to 
pay the rent as aforesaid and to pay all water, gas and electric bills as 
they become due, keep the premises in good order and fully maintain 
the building in good repair, except where damage is compensated by in- 
surance, and except further that the Lessors agree to maintain and 
keep the roof of said premises in good repair, and the Lessee agrees 
to surrender the peaceful and quiet possession of the same at the end 
of the term of this lease, any further notice being hereby expressly 
waived, in as good condition as when received, and further, that the said 
Lessee will not do, suffer or permit to be done anything in or about 
the premises which will contravene the policy of insurance against 
loss by fire, which insurance shall be carried by the owners, and will 
not, at any time sublet the property hereby leased, or any part there- 
of, without the consent in writing of the said Lessors, or a person- 
al representatives or assigns. 

IT IS FURTHER AGREED that if the rent shall be in gale the 
Lessors shall have the right to take such action immediately as is ap- 
propriate to collect said rent, and if the tenant shall violate; any of the 
foregoing covenants on its part herein made, or fail to pay the rent 
when the same becomes due and payable, the Lessors shall have the 
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right, without formal notice, to re-enter and take possessionand there- 
by terminate this lease, provided that nothing herein contained shall 
prohibit the Lessors from pursuing any other course of action which 
they may desire to collect said rent and for the repairs to said build- 
ing herein covenanted to be made during the term of this lease. 

IT IS FURTHER AGREED by and between the parties hereto that 
the Lessee shall havethe right and option to renew and extend this lease 
for an additional period of FIVE (5) YEARS, after the expiration here- 
of, upon the same terms and conditions as herein set forth, except that 
the rental for said entire period shall be at the rate of ELEVEN HUN- 
DRED ($1,100.00) DOLLARS per month, payable on the 10th day of each 
and every month, provided further that it, the Lessee, shall give notice 
in writing of its desire to exercise said option at least ninety (90) days 
prior to the expiration of the original term of this lease. 

AND IT IS FURTHER AGREED that in the event that the Lessors 
shall try to sell the aforesaid property, the Lessee shall be given first 
refusal of such sale upon such terms and conditions and for such price 
which the Lessors may receive under a bona fide offer. In the event 
that the Lessors shall receive such bona fide offer, the Lessors shall 
deliver, in writing, to the Lessee, the terms of said offer andthe Less- 
ee shall have the right, for a period of ten (10) days to submita formal, 
written contract under similar terms, accompanied by the same amount 
of deposit which the Lessors shall have received, and shall deliver 
said written contract and deposit to the sellers within the said ten (10) 
days; in the event that the Lessee shall fail to submit such formal of- 
fer, accompanied by a deposit, it shall have no further right to pur- 
chase said property. 

IT IS FURTHER AGREED that the Lessee shall not have the right 
to make any major alterations, remodeling, or additions, except by the 
written consent of the Lessors first had and obtained. 
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IT IS FURTHER AGREED by the parties hereto that after the sec- 
ond year of the continuance of this lease, if the Lessee shall have given 
to the Lessors six (6) months' prior written notice, the Lessee may 
cancel this lease upon surrendering possession of said premises, 
whereupon, this lease shall become null and void and the parties shall 
have no further obligations thereunder. Such right to cancel this lease 
shall be upon the express condition, however, that the business of the 
Lessee shall have reduced and its business shall not warrant the con- 
tinuance of the lease because of a decrease in business, and the Les- 
sors shall be entitled, in such event, to examine the books, records 
and accounts of the Lessee in order to ascertain the true condition of 
said business. 

IN TESTIMONY WHEREOF, the parties of the first sate have here- 
unto affixed their hands and seals, and the party of the second part has 
caused this lease to be signed in its corporate name by its ‘President, 
and attested by its Secretary, and its corporate seal hereunto affixed 
the day and year hereinabove first written. | 


ELDON J. ROGERS — (Seal) 
JEANNETTE S. ROGERS (Seal) 


CARL SEITZ (Seal) 
ANNA SEITZ (Seal) 


| 
BRUNSWICK EXCHANGE, INC. 
/s/ MANUEL POLISHER 
President 
ATTEST: 
/s/ EVELYN POLISHER 
Secretary 


Lansing, Michigan ) 
) to-Wit: 


Ingham County 


I, Beatrice M. Bordner, a Notary Public in and for the County of 
Ingham, Mich., do hereby certify that Eldon J. Rogers and Jeannette S. 
Rogers, his wife, who are personally well known to me as the parties 
in the foregoing lease, bearing date the 30th day of September, 1960, 
and hereto annexed, personally appeared before me in said County and 
acknowledged the same to be their act and deed. 

GIVEN, under my hand and seal this 3rd day of October, 1960. 


My Commission Expires /s/ BEATRICE M, BORDNER 
March 12, 1962 Notary Public 


DISTRICT OF COLUMBIA, to wit: 


I, Gilbert C. Vincent, a Notary Public in and for the District of 
Columbia, do hereby certify that Carl Seitz and Anna Seitz, his wife, 
who are personally well known to me as the parties in the foregoing 
lease bearing date on the 30th day of September, 1960, and hereto an- 
nexed, personally appeared before me in said District and acknowl- 
edge the same to be their act and deed. 

GIVEN, under my hand and seal this 24th day of October, 1960. 


My Commission Expires /s/ GILBERT C. VINCENT 
April 30, 1961 [SEAL] Notary Public, D.C. 


DISTRICT OF COLUMBIA, to-wit: 


I, Gilbert C. Vincent, a Notary Public, in and for the District of 
Columbia, do hereby certify that Manuel Polisher, President of the 
Brunswick Exchange, Inc.,who is personally well known to me, appeared 
before me in said District and acknowledged the foregoing lease, bear- 
ing date on the 30th day of September, 1960, and hereto annexed, as the 
act and deed of said corporation executed by authority of its Board of 
Directors. 
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GIVEN, under my hand and seal this 21st day of October, 1960. 


My Commission Expires /s/ GILBERT C. VINCENT 
April 30, 1961. [SEAL] Notary Public, D.C. 


[PLAINTIFF'S EXHIBIT #2] 


September 2, 


Brunswick Exchange, Inc. 
1600 Benning Road, N.E. 
Washington, D.C. 


Gentlemen: 


Pursuant to the terms of our Lease dated September 30, 1960, no- 
tice is hereby given that the Lessors have received a bona fide offer to 
purchase the leased premises, including a cash deposit therefor, in ac- 


cordance with the provisions of the contract of sale, of which the en- 
closed is a photocopy. | 

Further pursuant to the above-mentioned Lease, please take notice 
that your right to submit a formal, written contract embodying terms 
similar to, and accompanied by the same amount of deposit as, those 
contained in the enclosed contraci, and to deliver said written contract 
and deposit to the Lessors, shall expire at the end of ten (10) days fol- 
lowing your receipt of this notice, i.e., October 10, 1964. 

In the event that you shall fail to deliver such formal written con- 
tract, together with the aforementioned deposit, on or before October 
10, 1964, Lessors will convey the leased premises in accordance with 
the provisions of the contract enclosed herein. 


LESSORS 
/s/ CARL SEITZ 


Return Receipt Requested 
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H. G. SMITHY COMPANY 
Realtors 
811 - 15th Street, Northwest 
Washington 5, D.C. 


September 22, 1964 


RECEIVED FROM GILBERT HAHN, JR., a deposit (By check) of 
TWO THOUSAND AND NO/100 Dollars ($2,000.00) to be appliedas part 
payment of the purchase of Parcel 150/36 with improvements thereon 
known as No. 1600 Benning Road, N. E., containing approximately 
28,750 square feet of ground in Washington, D.C. upon the following 
terms and conditions of sale: 

1. Price of property TWO HUNDRED TEN THOUSAND AND NO/ 
100 Dollars ($210,000.00) 

2. The purchaser agrees to pay FORTY THOUSAND AND NO/100 
Dollars ($40,000.00) cash at the date of conveyance, of which this de- 
posit shall be a part. 

3. The purchaser is to give back to sellers a first deed of trust 
secured on'the premises of ONE HUNDRED SEVENTY THOUSAND AND 
NO/100 Dollars ($170,000.00) bearing interest at the rate of five per- 
cent (5%) per annum and payable ONE THOUSAND TWO HUNDRED AND 
SEVENTY FIVE Dollars ($1,275.00) per month including principal and 
interest. The trust shall have the privilege of prepayment without 
penalty in any number of monthly principal amounts and the purchaser 
shall have the right to demolish the existing improvements without the 
consent of the party secured. Purchaser shall have the right to place 
an improvement deed of trust on parcel 150/36 to secure, in part, a 
loan covering land and improvements in the same block in an amount 
not exceeding eighty (80%) per cent of the lender's appraised value of 
the said land and improvements. It is also agreed that the improvement 
lender shall be an established bank, insurance ccmpany, building and 
loan company, Savings and loan company, Federal lending institution, 
or union or company pension or profit sharing trust fund. The im- 
provement lender may also be any other lender approved by the Seller 
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or the Seller's assignee. The Seller or the Seller's assigned agrees 
to subordinate the foregoing deed of trust to the improvement deed of 
trust as qualified above. It is further agreed that the real party in 
interest shall execute the deed of trust as general partners of the 

| 


partnership owner, and as individuals, husband and wife. | 


Trustees in all deeds of trust are to be named by the parties se- 
cured thereby. | 

5. Seller agrees to convey the property by special warranty deed. 

6. The property is sold free of encumbrance except as aforesaid; 
title is to be good of record, subject, however to covenants, conditions 
and restrictions of record, if any; otherwise, said deposit is to be re- 
turned and this contract: declared void at the option of the purchaser, 
unless the defects are of such character that they may be readily rem- 
edied by legal action, but the seller and agent are hereby expressly re- 
leased from all liability for damages by reason of any defect; in the ti- 
tle. In case legal steps are necessary to perfect the title, such action 
must be taken by the seller promptly at his own expense, whereupon 
the time herein specified for full settlement by the purchase will there- 
by be extended for the period necessary for such perfecting of title. 
Purchaser hereby authorizes H. G. Smithy Company to order the ex- 
amination of title; provided, however, that if upon examination the title 
should be found defective, and is not remedied as aforesaid, the seller 
hereby agrees to pay the cost of the examination of the title and also to 
pay the Agent herein the commission hereinafter provided for just as 
though the sale had actually been consummated and all the terms of the 
contract complied with. 

7. Property is sold and shall be conveyed subject to an existing 
tenancy as follows: copy of lease is attached and made a part hereof. 

8. Seller assumes the risk of loss or damage to said property by 
fire or other casualty until the executed deed of conveyance is deliv- 
ered either to the purchaser or to the Title Company at time of set- 
tlement. 
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9. All notices of violations of Municipal orders or requirements 
noted or issued by any properly constituted authority, or actions inany 
court on account thereof, against or affecting the property at the date 
of settlement of this contract, shall be complied with by the seller, and 
the property conveyed free thereof. 

10. Settlement is to be made at the office of the Title Company 
searching the title, and deposit with the Title Company of the cash pay- 
ment as aforesaid, the executed deed, deed of trust and such other pa- 
pers as are required by the terms of this contract shall be deemed and 
construed as a good and sufficient tender of performance of the terms 
hereof. 

11. Rents, taxes, water rent, insurance and interest on existing en- 
cumbrances, if any, and operating charges are to be adjusted to the 
date of transfer. Taxes, general and special, are to be adjusted ac- 
cording to the certificate of taxes as issued by the Collector of Taxes, 
except that assessments for improvements completed prior to the date 
hereof, whether assessment therefor has been levied or not, shall be 
paid by the seller or allowance made therefor at the time of transfer. 


If the property is serviced by the Washington Suburban Sanitary Com- 


mission, annual benefit charges of said Commission are to be adjusted 
to date of transfer and assumed thereafter by purchaser. 

12. Examination of title, tax certificate, conveyancing, notary fees, 
State revenue tax or stamps, and all recording charges, including those 
for purchase money trust, if any, are to be at the cost of the purchas- 
er. Federal revenue stamps to be at cost of seller. 

13. Onior before October 10, 1965, the exact date to be fixed by 
purchaser, or as soon thereafter as a report on the title and settlement 
date can be procured if promptly ordered, and survey plat obtained if 
required, the seller and purchaser are required and agree to make full 
settlement! in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the deposit 
herein provided for will be forfeited to the seller, in which event the 
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purchaser shall be relieved from further liability hereunder. 

14. The entire deposit shall be held by H. G. SMITHY COMPANY, 
until settlement hereunder is made or until the deposit is forfeited. 

15. The seller agrees to pay to H. G. SMITHY COMPANY, Agent, 

a commission of 5% of the sale price the amount of which said com- 
mission being hereby assigned to the agent by the seller out of the pro- 
ceeds of sale. The title company through whom settlement) hereunder 
is made is hereby authorized and directed to make deduction of the 
aforesaid commission from the proceeds of the sale and to make pay- 
ment thereof to said Agent. | 

16. The principals to this contract mutually agree that/it shall be 
binding upon them, their and each of their respective heirs, executors, 
administrators, successors and assigns; that the provisions hereof 
shall survive the execution and delivery of the deed aforesaid and shall. 
not be merged therein; that this contract contains the final and entire | 
agreement between the parties hereto, and that they shall not be bound 
by any terms, conditions, statements, warranties, or representations, 
oral or written, not herein contained. Executed in quadruplicate. 

17. Within five (5) days after acceptance hereof by the Seller, but 
not later than ten (10) days after receipt of purchaser's offer, Seller 
shall communicate to Brunswick Exchange, Inc. the terms of this con- 
tract. Eleven (11) days after delivery of the terms to Brunswick Ex- 
change, Inc., Seller shall notify Purchaser in writing whether or not 
Brunswick Exchange, Inc. has submitted a formal, written contract un- 
der terms similar to the foregoing contract. If Brunswick, within ten 
(10) days after notification from Seller, submits such a written con- 
tract, the $2,000.00 deposit is to be returned to Purchaser and this 
contract declared void at the option of purchaser. 

18. The sale price is to include all fixtures and equipment now on 
premises belonging to the sellers. | 


H. G. SMITHY COMPANY, Agent 
/s/ ¥. E. CAVIN 
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We, the undersigned, hereby ratify, accept and agree to the above 
memorandum of sale and acknowledge it to be our contract. 


September 22, 1964 /s/ GILBERT HAHN 
Purchaser 


September 24, 1964 /s/ CARL SEITZ 
Seller 


/s/ ELDON ROGERS /s/ ANNA SEITZ 
Wife of Seller 
/s/ JEANNETTE ROGERS 
Property is to be conveyed in the names of 


As Tenants by the Entirety; Joint Tenants; Tenants in Common 
(Strike out two) 


THIS LEASE, made in duplicate original, this 30th day of Septem- 
ber, 1960, by and between ELDON J. ROGERS and JEANNETTE S. 
ROGERS, his wife, and CARL SEITZ and ANNA SEITZ, his wife, here- 
inafter called "Lessors", parties of the first part, and BRUNSWICK 
EXCHANGE, INC., a corporation, hereinafter called 'Lessee", party 
of the second part. 

WITNESSETH: That for and in consideration of the rent to be paid 
by the Lessee, and the keeping and performing of the covenants, terms 
and conditions hereinafter expressed and set forth, the Lessors do 
hereby lease, rent and demise unto the Lessee the following described 
property, to wit: 

Being part of a tract of land known as "LONG MEADOWS", 

described in one parcel as follows: Beginning for the same 
at a point in the Northerly line of Benning Road, as widened 
by proceedings in District Court Cause No. 1855 in the Dis- 
trict Court of the United States for the District of Columbia, 
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at the Southeast corner of a tract of land conveyed by Wash- 
ington, Baltimore and Annapolis Realty Corporation to Bur- 
man Properties, Inc. by deed dated December 15}, 1941, and 
recorded among the Land Records of the District, of Columbia 
on December 17, 1941 in Liber 7703, folio 351, which point is 
675 feet from the Westerly line of 17th Street as condemned 
and taken by proceedings in District Court Cause No. 2383 in 
said District Court; thence along the Northerly line of Benning 
Road South 77° 24' 30" East 250 feet to the Southwest corner 
of a parcel of 1 and conveyed by said Washington, Baltimore 
and Annapolis Realty Corporation to Capital Transit Company 
by deed dated January 24, 1939 and recorded among the Land 
Records of the District of Columbia on February/4, 1939 in 
Liber 7313 at folio 187; thence Northerly along the Westerly 
line of the land so conveyed to Capital Transit Company 115 
feet to the Northerly line of the land conveyed to Washington, 
Baltimore and Annapolis Realty Corporation by deed recorded 
in Liber 6937, folio 195 of the Land Records of the District of 
Columbia; thence along said Northerly line Westerly parallel 
with the Northerly line of Benning Road 250 feet to the North- 
easterly corner of the land conveyed to Burman Properties, 
Inc., as aforesaid; thence Southerly along the Easterly line of 
the land conveyed to Burman Properties, Inc. 115 feet to the 
point or place of beginning. The above described/land is des- 
ignated on the Records of the Assessor for the District of Co- 
lumbia for assessment and taxation purposes as Parcel 150/ 
36. 
TO HAVE AND TO HOLD the above-described premises unto the 
Lessee for the full term of FIVE (5) YEARS, commencing on the 10th 
day of October, 1960, and ending on the 9th day of October, 1965, the 
said Lessee yielding and paying unto the Lessors, their personal rep- 
resentatives andassigns the monthly rental of NINE HUNDRED ($900.00) 
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DOLLARS, on or before the 10th day of each and every month, in ad- 
vance, commencing October 10, 1960, for a period of an additional five 
(5) months, and commencing on April 10, 1961, the monthly rental of 
ONE THOUSAND ($1,000.00) DOLLARS on said day of each and every 
month, and commencing October 10, 1961, the monthly sum of ELEVEN 
HUNDRED ($1,100.00) DOLLARS on said day of each and every month 
until the end of the term hereby created. 

AND the said Lessee hereby covenants with the said Lessors to 
pay the rent as aforesaid and to pay all water, gas and electric bills 
as they become due, keep the premises in good order and fully main- 
tain the building in good repair, except where damage is compensated 
by insurance, and except further that the Lessors agree to maintain 
and keep the roof of said premises in good repair, and the Lessee 
agrees to surrender the peaceful and quiet possession of the same at 
the end of the term of this lease, any further notice being hereby ex- 
pressly waived, in as good condition as when received, and further, 
that the said Lessee will not do, suffer or permit to be done anything 
in or about the premises which will contravene the policy of insurance 
against loss' by fire, which insurance shall be carried by the owners, 
and will not, at any time sublet the property hereby leased, or any part 
thereof, without the consent in writing of the said Lessors, or their 
personal representatives or assigns. 

IT IS FURTHER AGREED that if the rent shall be in arrears, the 
Lessors shall have the right to take such action immediately as is ap- 
propriate to collect said rent, and if the tenant shall violate any of the 
foregoing covenants on its part herein made, or fail topay the rent when 
the same becomes due and payable, the Lessors shall have the right, 
without formal notice, to re-enter and take possession and thereby 
terminate this lease, provided that nothing herein contained shall pro- 
hibit the Lessors from pursuing any other course of action which they 
may desire’ to collect said rent and for the repairs to said building 
herein covenanted to be made during the term of this lease. 
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IT IS FURTHER AGREED by and between the parties hereto that 
the Lessee shall have the right and option to renew and extend this 
lease for an additional period of FIVE (5) YEARS, after the expiration 
hereof, upon the same terms and conditions as herein set forth, except 
that the rental for said entire period shall be at the rate of ELEVEN 
HUNDRED ($1,100.00) DOLLARS per month, payable on the 10th day of 
each and every month, provided further that it, the Lessee, shall give 


notice in writing of its desire to exercise said option at least ninety 
(90) days prior to the expiration of the original term of this lease. 
AND IT IS FURTHER AGREED that in the event that the Lessors 
shall try to sell the aforesaid property, the Lessee shall be given first 
refusal of such sale upon such terms and conditions and for such price 


which the Lessors may receive under a bona fide offer. In the event 
that the Lessors shall receive such bona fide offer, the Lessors shall 
deliver, in writing, to the Lessee, the terms of said offer and the Les- 
see shall have the right, for a period of ten (10) days to submit a for- 
mal, written contract under similar terms, accompanied by ithe same 
amount of deposit which the Lessors shall have received, and shall de- 
liver said written contract and deposit to the sellers within the said 
ten (10) days; in the event that the Lessee shall fail to submit such for- 
mal offer, accompanied by a deposit, it shall have no further right to 
purchase said property. 
IT IS FURTHER AGREED that the Lessee shall not have the right 
to make any major alterations, remodeling, or additions, except by 
the written consent of the Lessors first had and obtained. 
IT IS FURTHER AGREED by the parties hereto that after the sec- 
ond year of the continuance of this lease, if the Lessee shall have giv- 
en to the Lessors six (6) months’ prior written notice, the Lessee may 
cancel this lease upon surrendering possession of said premises, 
whereupon, this lease shall become null and void and the parties shall 
have no further obligations thereunder. Such right to cancel this lease 
shall be upon the express condition, however, that the business of the 
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Lessee shall have reduced and its business shall not warrant the con- 
tinuance of the lease because of a decrease in business, and the Les- 
sors shall be entitled, in such event, to examine the books, records 
and accounts of the Lessee in order to ascertain the true condition of 
said business. 

IN TESTIMONY WHEREOPF, the parties of the first part have here- 
unto affixed their hands and seals, and the party of the second part has 
caused this lease to be signed in its corporate name by its President, 
and attested by its Secretary, and its corporate seal hereunto affixed 
the day and year hereinabove first written. 

/s/ ELDON J. ROGERS (Seal) 
/s/ JEANNETTE S. ROGERS(Seal) 
/s/ CARL SEITZ (Seal) 
/s/ ANNA SEITZ (Seal) 


BRUNSWICK EXCHANGE, INC. 


/s/ MANUEL POLISHER 
President 


ATTEST: 


/s/ EVELYN POLISHER 
Secretary 
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[PLAINTIFF'S EXHIBIT #3E] 


BRUNSWICK EXCHANGE, INC. | 


October 9, 1964 


Carl Seitz and Anna Seitz | 
Eldon J. Rogers and Jeanette S. Rogers 


You have advised us that you have received a bonafide offer for the 
purchase of the property which we now occupy as lessees. We wish to 
advise you that in accordance with the terms of our lease agreement, 
we are exercising the option as set forth in the first paragraph of Page 
3 of said lease. | 

Enclosed please find our check in the amount of $2, 000,00 as a 
deposit for the purchase of said property, known as Parcel 150/36 with 
improvements thereon, known as 1600 Benning Road, N.E., Washington, 
D.C. 

BRUNSWICK EXCHANGE, INC. 
/s/ MANUEL POLISHER 
/s/ EVELYN POLISHER 


¥ 
fel 
2 
fey 
oy, 


HO8FO0R 150% 


S4O 310 
ay ee é D4 


SLUVd OLNVY MHIA NEavIAa 
Np .00y 000 ong. 08) re 
SIAN 

SUXOOU “S GLLANVEL *ZLTIS VUNY ANY 2LTES DSF aero bee 


GNY SEBOOU *f KOUTA 
°6 UqdoLD 


‘O ‘d ‘NOLONINISVA 
MNVA ALINNOAS 
My GP <2 TOTN D> 
suv110g és UslST9IU_ 


00*0002$ 


bis 
08-sT 


6! 
"9 
‘DO ‘d ‘NOLONIHSVA 
‘a ‘N ‘GVOU ONINNGA 0091 
SLUVg OLNY ALA Ndavig 


ide oop 
iG ae fost 
| Tadevd 40 ASS 


eee eee 


S2210A%1 ON CONS yen 42 shat 3M: 238 8 ' 


JA 31 


Fe S EXHIBIT #5] 
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[PLAINTIFF'S EXHIBIT #IA] 


January 10, 1965 


Mr. Carl Seitz 

Mr. E. J. Rogers 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Gentlemen: 

I am again returning to you the contract dated October 9, 1964, 
on Brunswick Exchange, Inc., the lessee of premises 1600 Benning 
Road, N.E., evidenced their intention to exercise their option to pur- 
chase that property as given to them by the lease. 

This conforms to the contract which you received from the Smithy 
Company. 

My attorney informs me that in view of the fact that you did not 
have a listing with the Smithy Company and they brought you the con- 
tract, that you will not have obligation to them for the payment of a 
commission and therefore you should sign the contract so that you and 
the other owners will be protected in this regard. 


Very truly yours, 
/s/ MANUEL POLISHER 
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[PLAINTIFF'S EXHIBIT #7B] 


Mr. Carl Seitz Januar 
Mr. E. J. Rogers 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Gentlemen: 


Enclosed you will find two letters and the contract and a check in 
connection with the property at 1600 Benning Road, N.E. The first let- 
ter is written for your protection so that it meets with respect to the 
contract submitted by the Smithy Company which you can then show the 
lessee and exercise the option which would then relieve you. I stated 
in the first letter and I again restate that my attorney has informed me 
that you have no liability for commission because you did not hire the 
Smithy Company to make a sale nor did you give them a preliminary 
written listing. | 

The second letter is for an agreement between ourselves which will 
permit me to decide in which manner I will purchase the property and 
also will act as a statement to show that I am buying the property for 
$210,000.00 by your giving the $10,000.00 credit to me, actual sale 
price will be $200,000.00, of which I will pay you the $2,000.00 in cash. 
We will let the matter run until October 1965, at which time settlement 
will be made. If I decide to go through with paying the balance of the 
$40,000.00 with the credit of $10,000. 00, we will make settlement. If 
not, we can let the matter run as a contract of sale submittled to you in 
your two alternates, at which time we can then enter into almore de- 
tailed contract as to which method I select. | 

Please indicate on one of the copies of this letter which Iam for- 
warding to you that this is satisfactory so that I will know that the mat- 
ter is jelled. 


| 
Very truly yours, | 
/s/ MANUEL POLISHER 

| 


[PLAINTIFF'S EXHIBIT #7C | 


January 10, 1965 


Mr. Carl Seitz 

Mr. E. J. Rogers 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Gentlemen: 


In connection with the letter you wrote me on October 28, 1964, re- 
specting the purchase of premises 1600 Benning Road, N.E., I wish to 
advise you that for your protection the three alternates should be for 
$200,000.00 and you should then give me a receipt for the $2,000.00 
which I gave you in cash plus $10,000.00 as a credit on the purchase 
price in order to conform with our discussions. 

This will give me the opportunity to select which plan is accept- 
able. 

Very truly yours, 
/s/ MANUEL POLISHER 
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[PLAINTIFF'S EXHIBIT #8] 


February 7, 1966 


NOTICE TO QUIT 


To: Brunswick Exchange, Inc. 
1600 Benning Road, N.E. 
Washington, D.C. 


You are hereby given formal notice to quit and vacate the prem- 
ises, 1600 Benning Road, Northeast, Washington, D.C., immediately 
because of your non-payment of rent and your subletting of the demised 
premises to Bladen View Auto Parts in violation of lease covenants. 

| 


/s/ JOHN W. HECHINGER 
/s/ RICHARD ENGLAND, t/a 


HECHINGER ENTERPRISES 
Owner and Landlord | 


[PLAINTIFF'S EXHIBIT #9] 


NOTICE OF ASSIGNMENT OF LEASE 
BY NEW LANDLORD 


To: BRUNSWICK EXCHANGE, INC., a corporation, TENANT of prem- 
ises designated as parcel 150/36 with improvements) thereon known 
as 1600 Benning Road, N.E., Washington, D.C. 


You are hereby notified that Eldon J. Rogers and Jeanette S. Rog- 
ers, his wife, and Carl Seitz and Anna Seitz, his wife, have assigned 
to the undersigned, effective October 8, 1965, the Lease dated Septem- 
ber 30, 1960 by and between you and the aforesaid Mr. and Mrs. Rogers 


and Mr. and Mrs. Seitz, and covering the premises mentioned above. 
| 
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You are further notified that hereafter all rentals payable by you pur- 
suant to said Lease shall be paid to the undersigned whose mailing ad- 
dress is 15th and H Streets, N.E., Washington, D.C. 


DATED: December 13, 1965 /s/ JOHN W. HECHINGER 


/s/ RICHARD ENGLAND 


A general partnership trading as 
Hechinger Enterprises 


[PLAINTIFF'S EXHIBIT #10] 


January 31st, 1966 


Mr. and Mrs. Carl Seitz, 

Mr. and Mrs. Eldon J. Rogers, 
4614 Cedar Ridge Drive, 

Oxon Hill, Maryland. 


Dear Sirs and Mesdames: 

Enclosed you will find three checks drawn to order of Carl Seitz 
on behalf of!all of you each in sum of $1,000.00 each tendered as rent 
under the lease with you as lessors and Brunswick Exchange as lessees 
for months, November, December 1965 and January 1966. 


Very truly yours, 
/s/ HERMAN MILLER 
Enclos: 


ak tdenview Auto Parts 


* 1090 senning Road N. EL 


+ Basaington <, Dd. Cy 
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[PLAINTIFF'S EXHIBIT #11A] 


EMENT OF YOUR ACCOUNT 


MONTH INDICATED BELOW. 


Ps CHECKS IN DETAIL 
__ LISTED IN THE ORDER OF PAYMENT. READ ACROSS 


we 


530.00 - 
10.60 ~ 


500.00 = 
200.00 - 


368.36 - 
20.00 - 


500.00 - 
15344- 

20,00 = 
426.45 - 


400.00 - 


fe 11 1.52 = o> 
43.98 - 
200.00 - 


50.CO = 
70.00 - 


1,177.87 - 


PINDAD-Beren 


"WORM 302 KEY 


BALANCE BROUGHT FORWARD 
FROM LAST STATEMENT 


1,000.00 = 
11.97 - 


48914- 


1,178.92 - 
23.00 - 
377.49 - 


200.00 = 
430.40 = 


100.CO - 
50.00 = 


PLAINTIFF'S j 


EXHISIT 


/ 
tO ft ot 
ing 


ers Lét) 
, comeneerare 


THE LAST AMOUNT IN THIS 


SC—SERVICE CHARGE (Previous MONTH) 


CL—COLLECTION 
RT—RETURN ITEM 
CC—CERTIFIED CHECK 
OM—DEBIT MEMORANDUM 
CM=CREDIT MEMORANDUM 
EC—ERROR CORRECTED 
OD—OvVERDRAWN 

Ls—uist 


VERIFIED: 


DEPOSITS 


521.97+% 
1,474.52+N 


923.44 +h 
632.48+7 
846.00 +1 


436.00 ws 


995.89 + 


41,040.00 + 
453.50+¢ 
292.50 + 
55025+ a 


478.31 +N 


DATE 


NEW BALANCE 


672.20+%. 


SEP 30'64 


OCT 1°64 


ocT 
oct 
ocr 


oct 


666 

‘54 
754 
766 


oct 


oct 
ocT 


8°64 
8'64 
764 


OCT 12'6a 


OCT 1254 
OCT 13'6s 
OCT 13'64 
OCT 14'6s 


iN TS YOUR BALANCE 


2428.95 + 


876.96 * 


1,728.96 * 
539.824 
2,536.31 * 


2,677.95 * 


4,479.87 & 


1,800.87 = 
2236.07 ® 
1,836.27 = 
2509.07 * 


4,723.17 * 


2,719.06 * 


es 2519.06 * 


27 2,249.06 & 


4,585.31 * 
3,40 7.44 % 
3,885.75 * 
3,875.75 # 


iS 


SECURITY BANK 


WASHINGTON, D.C. 


PLEASE VERIFY THE ABOVE CHARGES AND CREDITS AY once. IF NO ERROR 


° 


18 REPORTED WITHIN TEN DAYS, ACCOUNT WILL BE CONsIDEREOD CORRECT. 


IN ARRIVING AT YouR BALANCE YOU MUST ALLOW Fon a‘ 
BUT NOT PAID. KINOLY NOTIFY THE BANK OF any cnan 


BEST COPY AVAILABLE 
from the original bound volume 


CHECKS issucO 
OE OF ADDRESS. 
| 
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[PLAINTIFF'S EXHIBIT #11B] 


Bledenview Auto Parts (Special) 
ic50 penning Road N. EL 
Wasnington 2, Db. C. 
STATEMENT OF YOUR ACCOUNT 


FOR MONTH INDICATED BELOW. 


CHECKS IN DETAIL | 
e NEW BALANCE 
LISTED IN THE ORDER OF PAYMENT. READ AGROSS | PET CSite | BATE 


ROM LAST STATEMENT 


— ee | er ee 
500.00+ | act 2%4 1,333.89% 
343.53- | OCT 664 2 990.364 
SCO.CO+ | QCT 6164 1,490.3 
500,.00+ | oct 20%s 1,990.364 
500.00+ | ocr 2764 2,49 0.560 


o 


! ANuse 4 So fl 
BALANCE BROUGHT FORWARD SCP 30'S neat G7.64 + 


— Sees 
PLAINT IF S'S 
4 e 
exRiCiT 
lf le, 
ae, 


corres 
PINGAD: Bezenns, M5 


FORM 302 KEY | THE LAST AMOUNT IN THIS COLUMN IS YOUR BALANCE =>— 7 


SC—SERVICE CHARGE (PREVIOUS MONTH) 


CL—COLLECTION J 
RT—RETURN ITEM 

CC—CERTIFIED GHECK WASHINGTON. 0.C. 

DM—DEBIT MEMORANDUM 

CM=CREDIT MEMORANOUM PLEASE VERIFY THE ABOVE CHARGES AND CREDITS AT ONCE. IF NO ERROR 
EC—ERROR CORRECTED 18 REPORTED WITHIN TEN DAYS, ACCOUNT WILL BE CONSIDERED CORRECT. 
OD—OvVERDRAWN IN ARRIVING AT YOUR BALANCE YOU MUST ALLOW FOR ALL CHECKS ISSUED 
LS—.ist t BUT NOT PAID. KINDLY NOTIFY THE BANK OF ANY CHANGE OF ADDRESS. 


[ VeRiFigo: | 


eg 


BEST COPY AVAILABLE 
from the original bound volume 
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[DEFENDANT'S EXHIBIT #1] 


October 9, 1964 | 
Washington, D.C. 


Brunswick Exchange, Inc. 
1600 Benning Road, N.E. 
Washington, D.C. 


| 
Gentlemen: 


We the undersigned, sellers of Parcel 150/36 being 1600 Benning 
Road, N.E., Washington, D.C. to you under contract dated this date for 
$210,000.00 wherein you have stated the total cash down payment as 
$40,000.00, please be informed that actually you are to pay $5,000.00, 
the undersigned will take back your personal note for $35,000.00 as the 
cash payment, and will immediately credit on the back of said note a 
credit or reduction of $10,000.00 and the balance of $25,000.00 to be 
payable $1,500.00 monthly running until paid including interest at 5% 
per annum. This payment of $1,500.00 shall include rent payable by 
you under the lease, and you shall not be required to pay rent in addi- 
tion to this payment of $1,500.00. | 

Very truly yours, 
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[DEFENDANT'S EXHIBIT #2] 


October 9, 1964 


H. G. Smithy Company 
811 15th Street, N.W. 
Washington, D.C. 


Attention: F. D. Cavin, Agent 
Gentlemen: 

Kindly be advised that our tenants at the address of 1600 Benning 
Road, N.E., Washington, D.C., have exercised their option and have 
agreed to purchase the property as set forth in your contract between 
Gilbert Hahn, Jr. and Carl Seitzand Anna Seitz and Eldon J. Rogers and 
Jeanette S. Rogers. 

We therefore declare our contract void and your deposit to be re- 
turned to Gilbert Hahn, Jr. 

Carl Seitz 

Anna Seitz 

Eldon J. Rogers 
Jeanette S. Rogers 


[DEFENDANT'S EXHIBIT #3] 
[DEFENDANT'S EXHIBIT #4] 
[DEFENDANT'S EXHIBIT #5] 


The above three Exhibits are identical 
to Exhibit #2 appearing at JA 17. 


| SALES CONTRACT —DISTRIC. wf COLUMBI. | . 
Z & t Se. on 2, D.C. 
shington D. C. Oct Oth _, 19.64 __ 


Received from —— Brunswick Exchange Inc __ ae 
a deposit of _T 10 THOUSAND and no/i00 = ___= __= 5. Dollars ($2.000.00..) 
to be xan as fh ce anid of ie purchase ofBot..Parce) Toe ee brand tea es ate nS aDNEN 
Bennjn ng Road Ne Be 

Pensa Bg. nd tonasuste. fi “eet o _groun 

Total price of property_!4 40 HUNDRED TEN. THOUSAND and no/100 - 0 - = 
ee peas Dollars ( $210 2900.90). 

The purchaser agrees to pay__ VX FORTY T THOUSAND _and_ -no/100 - 2 Se 
ee ek he tee is. Dollars ($49.2.000. 
cash at the date of conveyance, of which sum this deposit shall be a part. 


Jape magey —~ eat Ie 
£ “alse fess money rst.._.deed of trust on said 
Proper sett oe. thly aces of. USI Bas atarsexgscoventy-five) 


Tote 22 node UileBES at the rate of... FIVE... per cent per annum, each installment when so 


paid to . applied, first, to the payment of iriterest on fhe am a nt P principal cpstuchey unpaid 
and the balance thereof credited to principal. eels vinPa PO 


aber" 6 20 
Trustees leeds of trus Saal sen nued 
in all 4 of t are to be ed by the parties e sats 
The property is sold free of encumbrances except as aforesaid; title is to Yaak Pye Sag aul ver, to covenants, 
conditions, and restrictions of record, if any: otherwise said deposit is to be returned and sale Seared on at the Se BE of the purchaser, 
unless the defects are of such character that they may readily be remedied by legal action. but the seller and agent are hereby expressly 
released from all liability for damages by reason of any defect in the title. In case legal steps are necessary perfect the title, sucb 
ection must be taken by the seller promptly at his own expense, whereupon the time herein specified for full Gattlement by the purchaser 
will thereby be extended for the period necessary for such prompt action. oo 

Rents, taxes. water rent, insurance and interest on existing encumbrances, if any, and operating charges are be adjusted to the 
Gate of the transfer. Taxes, Senerel and . are to be ‘edjusted according to the certificate of taxes issued by the ‘Sonector of ae of 
the District of Cotuenbie: except that assessments for improvements com} leted prior to the date hereof, whetber assessment therefor has 
been levied or not, shall be paid by the seller or allowance made th ‘or at the time of transfer. 

Examination of title, tax certificate, converan no! fees and al) recording charges, including those for purchase money trust 
1X any. are to be at the cost of th purchaser; video” Bowertt that if upon examination the title should be found defective the seller 
hereby agrees Sebp the cost of examina’ @ commission hereinafter provided for just 


spouse eS the Hees cag shietco . b urchas 
On pore ‘Oevober Tt pak pias scenacarnpen sreract 27 ths . as soon ‘ease as & report 
on ee: title can be secur are required and to accordance 
it ete berain provided for 
in which event the purchaser shall be relieved from further ra at ty hereunder, or withou 
avail himself of any a] Or equitable rights which be may have under this Sontract.,», In thelsvent of the “torfel 
seller shal) allow the agent one-half thereof as a compensation for bis services to him. * Qas. casa 

Settlement is to be made st the office of____>_ — 
(Heme ot Braker) 
MF AeXe Title Company searching the title, and deposit with the Title Companyyox 


oe 


of the Siege @teoke) s 
purchase . the deed of conv: for execution and such other papers as are required of either party by the terms this 
contract shall be dered good and sumicient tender of performance of the terms hereof. 


weasel By ‘purchaser — et fot Berra eo 


See peani ere heer rent ore rer epee 
Colum! or 
of the 
be complied with by the seller and “inc Broperty conveyed ire This provision shall survive the 

‘The seller agrees to pay to___ No commission no broker 
CRRKKRM * 
t, @ commission amounting to $..._.. Raney a as sgl and the 
Be ie on eras Ss , witicis” settiement” is made is ereby suthorized ead” directed to imake “deduction of 
@ aforesaid commission from » Me. proceeds of @ sale aod to make payment thereof to the said agent. . Entire deposi. to be held Di 

made. 
~(wasae of = until settlement hereunder is 
ig sche @ICGAS celrae acae e a eee calae 
tract, made tri; te, when ratified the sell taing the fink! and t between the parties hereto 
ané they sail not be bound Uy any terms, couditions, staverbeate OF Tepresenistions, ofal of Writtes, noe herein contained. 


pees 


BEST copy ; AVAILABLE 
from the — bound volume 
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Rents, taxes, water rent, insurance and iptereet on existing encumbrances, 
Gate of the transfer. Taxes, general and . are to be adjusted accord! 
the District of Columbia, except that assessments for improvements com) Prior to the date hereof, 
deen levied or not, shall be paid by the seller or allowance made th or at the time of transfer. F 
Examination of title, tax certificate, conveyan . notary frees and all recording charges, including those for purchase moncy 
it any. are to be at the cost of the purchaser; Provided, however, that if upon examination the title should be found defective the seller 
Bereoy see to pay the cost of examination o: Ebe. title and also to pay to the agent herein a WE fined br provided oy 
oar ES Bay, PER BS OR HEA, RU OORFAE O™P LP WED Fi xed urchasel 
On Hew Heopre ‘CUtosert Frock So Suet ee Soe e ee rE or as soon rank as ® report 
on the title can be secured if promptly ord . the seller and purchaser are required and agree to make full settlement in accordance 
witb tbe terms hereof. If the purchaser shall fall eo to do, the Geposit herein provided for be forfeited ecller, 
in which event the purchaser shall be relieved from further lability hereunder, or without¥forfeiting the 17 may 
evail Dimself of any legal or equitable rights which be may have under this contract. In thelevent of the f 
seller shall sllow the agent one-half thereof as a compensation for his services to him. 4 j OLL - ie 


Settlement is to be made at the office of____ = = 
(Name of.Rreker) 


HXhe Title Com; : eo 
3 e pany searching the title, and deposit with the Title Company)ox 5 z mana 


of the purchase money, the deed of conv ce for execution and such other papers as are required of either party by the terms of this 
contract ahall be considered good and suDcent tender of performance of the terms hereof. 


“Vease held by. Du: ser ¢ £on cae aa alana arr Le oe inane 


of the purchaser and bere} 7 


The risk of loss or damage to said property by fre or other casualty until the deed of conveyance ts recorded is assumed by the seller. 
All notices of violations of Munict; orders or juirements noted or issued by any department of the District of Columbia, or 
Drosecutions in any of the courts of toe Disteice of Columbia on account thereof against or affecting the property at the date of the 
settlement of th‘s contract shall be complied with by the seller and the property conveyed free . This provision shall survive the 


Gelivery of the deed hereunder. 
‘The seller agrees to pay to____ NO commission no eeceee ) 


agent, a commission amounting to $..._. AOD scsnencesssasy | Sstatuscosbass esas tokainstrassDearst tom oid Gate casas acbde aacnbintei Scout ome boars aces Weseceiaeebestcioss eo EN, EO 
he Company, or the Real Estate Omics; Pe eT settlement is made is hereby authorized and directed to make deduction of | 
the aforesaid commission ‘from 


the proceeds of the sale and to make payment thereof to the said agent, Entire depoeit to be held by 
Ee aoe aN eer until settlement hereunder 1s made. . 
. ‘ (Name of Broker) 
The principals to this contract mutually agree that it shall be binding upon their respective heirs, executors, administrators or assigns. 
This contract, made in triplicate, when ratified by the seller contains the fink] and entire agreement between the partics hereto 
and they shal) not be bound by any terms, conditions, statements or representations, oral or written, not herein contained. 


[o# LIGIHXH Ss, LNVONaAaa] 


ooo 


-We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and 


acknowledge -it to be our contract. ' see 
- Property is to be conveyed in the name of_purchaser_ Qyfamuld [h- 


BEST COPY AVAILABLE 
from the original bound volume 


The following provisions are continued from reverse side hereof, and 
are expressly made part of the contract on the reverse side hereof, 


p—the—party—seeured, Purchaser shall 
have the right to place an improvement deed of trust on parcel 150/36 
to secure, in part, a loan covering land and improvements in said 
block in an amount not exceeding eighty (80%) per cent of the lender’s 
appraised value of said land and improvements, It is also agreed that 
the improvementx lender shalt be-an established bank, insurance company ,: 
building and loan axx company, savings and loan company, 
Federal lending institution or union or company pension or profit 
sharing trust fund, The improvement lender may. also be any other 
Tender approved by the Seller or the Seller’s assignee, 


. it ts fur--— 
ther agreed that the real party in interest shall execute the deed 


BRUNSWICK EXCHANGE Inc 


REAL ESTATE' 
BETWEEN 


BEST COPY AVAILABLE 
from the original bound volume 
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[DEFENDANT'S EXHIBIT #7A] 


BLADEN VIEW AUTO PARTS 
1600 Benning Road, N.E. 
Washington, D.C. 20002 


January 10, 1965 


Mr. Carl Seitz 

Mr. E. J. Rogers 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Gentlemen: 


I am again returning to you the contract dated October 9, 1964, on 
Brunswick Exchange, Inc., the lessee of premises 1600 Benning Road, 
N.E., evidenced their intention to exercise their option to purchase that 
property as given to them by the lease. | 

This conforms to the contract which you received from i Smithy 
Company. 

My attorney informs me that in view of the fact that you did not 
have a listing with the Smithy Company and they brought you the con- 
tract, that you will not have obligation to them for the payment of a 
commission and therefore you should sign the contract so a you and 
the other owners will be protected in this regard. 


Very truly yours, 
/s/ MANUEL POLISHER 
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[DEFENDANT'S EXHIBIT #7B] 


BLADEN VIEW AUTO PARTS 
1600 Benning Road, N.E. 
Washington, D.C. 20002 


January 10, 1965 


Mr. Carl Seitz 

Mr. E. J. Rogers 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Gentlemen: 


Enclosed you will find two letters and the contract and a check in 
connection with the property at 1600 Benning Road, N.E. The first let- 
ter is written for your protection so that it meets with respect to the 
contract submitted by the Smithy Company which you can then show the 
lessee and exercise the option which would then relieve you. I stated 
in the first letter and I again restate that my attorney has informed me 
that you have no liability for commission because you did not hire the 
Smithy Company to make a sale nor did you give them a preliminary 
written listing. 

The second letter is for an agreement between ourselves which 
will permit me to decide in which manner I will purchase the property 
and also will act as a statement to show that I am buying the property 
for $210,000.00 by your giving the $10,000.00 credit to me, actual sale 
price will be $200,000.00, of which I will pay you the $2,000.00 in cash. 
We will let the matter run until October 1965, at which time settlement 
will be made. If I decide to go through with paying the balance of the 
$40,000.00 with the credit of $10,000.00, we will make settlement. If 
not, we can let the matter run as a contract of sale submitted to you in 
your two alternates, at which time we can then enter into a more de- 
tailed contract as to which method I select. 
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Please indicate on one of the copies of this letter which I a 

-~ warding to you that this is satisfactory so that I will know that the mat- 

ter is jelled. | 
Very truly yours, 

/s/ MANUEL POLISHER 


[DEFENDANT'S EXHIBIT #7C] 


BLADEN VIEW AUTO PARTS 
1600 Benning Road, N.E. 
Washington, D.C. 20002 


January 10, 1965 
| 


Mr. Carl Seitz 

Mr. E. J. Rogers 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Gentlemen: 


In connection with the letter you wrote me on October 28, 1964, 


respecting the purchase of premises 1600 Benning Road, N.E.,'I wish 
to advise you that for your protection the three alternates should be 
for $200,000.00 and you should then give me a receipt for the $2,000. 00 
which I gave you in cash plus $10,000.00 as a credit on the purchase 
price in order to conform with our discussions. 
This will give me the opportunity to select which plan is accept- 

able. 

Very truly yours, 

/s/ MANUEL POLISHER 


P.S.: We have been waiting for Mr. Rogers to come in town. 
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[DEFENDANT'S EXHIBIT #8] 


H. G. SMITHY COMPANY 
Realtors 
811-15th Street, N.W. 
Washington 5, D.C. 


August 6, 1964 


Mr. Carl Seitz 

5557 Livingston Road 
Oxon Hill, Maryland | 
| 


Dear Mr. Seitz: 


In our several conversations concerning the property at 1600 Ben- 
ning Road, N.E. further known as Parcel 150/36, the following points 
have been established: 

(1) The property is owned by Eldon J. Rogers and Carl Seitz and 


is free of mortgage encumbrances. | 
(2) The property is now leased to Manuel Polisher trading as 
Bladen View Auto Parts for $1,100.00 per month and the lease 
expires in about one year with an option to renew for five 
years. The tenant also has the right to meet a bonafide offer 
to purchase. 
You and Mr. Rogers will sell the property for $210,000.00 
with not over 29% of the sale price in the first year and take 
the balance in the form of a first trust payable ei -G0ipet thou- 
sand per month including interest at 5%. 
In the event the property is sold on terms acceptable to you, 
you will pay out the proceeds of the sale a commission to H. 
G. Smithy Company amounting to 5% of the sale price. 
This shall be considered an "open listing" to offer the prop- 
erty for sale and shall terminate sixty days from the date it 
is accepted by you. | 
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If these terms are acceptable to you and Mr. and Mrs. Rogers 
please sign one copy as indicated below. 


Sincerely, 


H. G. SMITHY COMPANY 
/s/ F. EDWARD CAVIN 


[DEFENDANT'S EXHIBIT #9] 


BRUNSWICK EXCHANGE, INC. 

T/A BLADEN VIEW AUTO PARTS 
1600 Benning Road, N.E. 
Washington, D.C. 20002 


October 9, 1964 


Carl Seitz and Anna Seitz 
Eldon J. Rogers and Jeanette S. Rogers 

You have advised us that you have received a bonafide offer for the 
purchase of the property which we now occupy as lessees. We wish to 
advise you that in accordance with the terms of our lease agreement, 
we are exercising the option as set forth in the first paragraph of Page 
3 of said lease. 

Enclosed please find our check in the amount of $2,000.00 as a 
deposit for the purchase of said property, known as Parcel 150/36 with 
improvements thereon, known as 1600 Benning Road, N.E., Washing- 
ton, D.C. 

BRUNSWICK EXCHANGE, INC. 


/s/ MANUEL POLISHER 
/s/ EVELYN POLISHER 
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[DEFENDANT'S EXHIBIT #11] 
AMRAM, HAHN & SUNDLUN 


Washington Building 
Washington, D.C. 20005 


September 22, 1964 


Mr. Eldon J. Rogers 
Mr. Carl Seitz 

4614 Cedar Ridge Drive | 
Oxon Hill, Maryland 


Gentlemen: 


This letter is addressed to you relative to the premises Parcel 
150/36 in the District of Columbia, with improvements thereon known 
as 1600 Benning Road, N.E. and subject to a purchase contracteddated 
September 22, 1964 wherein the undersigned Gilbert Hahn, Jr,, is the 
nominal purchaser as a straw party for Hechinger Enterprises, a gen- 
eral partnership whose partners are Richard England and John W. 
Hechinger. | 

In this same contract the above named Eldon J. Rogers and Carl 
Seitz are the present owners and sellers. 

Inasmuch as both the sellers and Hechinger Enterprises, the real 
party in interest purchaser, desire that the interest of Hechinger En- 
terprises not be disclosed to seller's tenant, the nature of the real par- - 
ty in interest is disclosed to Messrs. Rogers and Seitz by this letter 
and receipt of this information is acknowledged by them below. 


Very truly yours, 
AMRAM, HAHN & SUNDLUN 
| 


Acknowledged: /s/ GILBERT HAHN 


/s/ ELDON ROGERS 
/s/ CARL SEITZ 
Dated: September 22, 1964 
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[DEFENDANT'S EXHIBIT #12] 


LESSORS' ASSIGNMENT OF LEASE 


KNOW ALL MEN BY THESE PRESENTS, THAT WHEREAS, onthe 
30th day of September, 1960, the undersigned Eldon J. Rogers and 
Jeannette S. Rogers, his wife, and Carl Seitz and Anna Seitz, his wife, 
as Lessors, and Brunswick Exchange, Inc., a corporation, as Lessee, 
entered into a Lease covering premises designated as parcel 150/36 
with improvements thereon known as 1600 Benning Road, N.E., Wash- 
ington, D.C., 


NOW, THEREFORE, for and in consideration of a contract of sale 
of the above-mentioned property, dated September 22, 1964, by and be- 
tween the undersigned Eldon J. Rogers and Jeannette S. Rogers, his 
wife, and Carl Seitz and Anna Seitz, his wife, as sellers, and Gilbert 
Hahn, Jr., Esq., as purchaser, and 
FURTHER IN CONSIDERATION of a final settlement on October 8, 
1965 respecting said property pursuant to the aforementioned contract 
of sale, and the delivery by the aforementioned sellers-lessors of the 
deed to said property, said deed naming John W. Hechinger andRichard + 
England, trading as Hechinger Enterprises, a general partnership, as 
the Grantees thereof, the undersigned Eldon J. Rogers and Jeannette 
S. Rogers, his wife, and Carl Seitz and Anna Seitz, his wife, Lessors, 
hereby assign, sell, transfer and set over to John W. Hechinger and “Vs 
Richard England, trading as Hechinger Enterprises, a general partner- ¥: 
ship, all their right, title and interest in and to the aforesaid Lease 
dated September 30, 1960. . 
IN WITNESS WHEREOF, the undersigned have hereunto set their -* 
hands and seals on the dates set forth alongside their signatures below. + 


Dated: October 28, 1965 /s/ ELDON J. ROGERS 
Dated: October 28, 1965 /s/ JEANNETTE S. ROGERS 
Dated: November 2, 1965 /s/ CARL SEITZ 

Dated: November 2, 1965 /s/ ANNA SEITZ 
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[DEFENDANT'S EXHIBIT #15 | 


JESSE LEE HALL 
Attorney at Law 
815 Fifteenth Street, N.W. 
Washington, D.C. 20005 


February 4, 1966 


Herman Miller, Esquire 
421 4th Street, N.W. 
Washington, D.C. 20001 


Re: Lease, Benning Road Property 
150/36 


Dear Herman: 

Your letter of January 31, 1966 sent to Mr. Seitz et al. enclosing 
three rent checks for $1,100.00 each, dated November 10 and Decem- 
ber 10, 1965 and January 10, 1966 has been turned over to this office. 

We return herewith the said three checks and advise you that the 
leased property has been sold and the lease to Brunswick Exchange, 
Inc., lessee, has been assigned to the new owners, John W. Hechinger 
and Richard England, trading as Hechinger Enterprises, who, I am ad- 
vised, are represented by Gilbert Hahn, Jr., Esquire, of the law firm 
of Amram, Hahn and Sundlun, Colorado Building, Washington, D.C. I 
suggest that you contact Mr. Hahn concerning the rents due from the 
lessee subsequent to October 9, 1965. 

Very truly yours, 


/s/ JESSIE LEE HALL 
Enclrs. 
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[DEFENDANT'S EXHIBIT #16 | 


This exhibit is the same as Plaintiff's Exhibit 
#2 appearing at JA 17. 


[DEFENDANT'S EXHIBIT #17] 


December 3, 19¢ 
Mr. Eldon J. Rogers yee b 


Mr. Carl Seitz 
4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Re: File 2266 


Dear Mr. Rogers and Mr. Seitz: 
Mr. Cavin sent me a copy of your handwritten letter of October 26, 
1964 addressed to him, in which you advised that you had returned to 
Brunswick Exchange, Inc. its written offer to purchase 1600 Benning 
Road, N.E., presumably together with the check. According to your 
letter, you advised Brunswick Exchange, Inc. to submit a corrected 
contract within ten (10) days, corrected according to your comments 
and requirements. Apparently, as of December 3, 1964, Brunswick 
Exchange, Inc. did not resubmit its offer to purchase, 
As contract purchaser of the premises 1600 Benning Road, N.E., 
Washington, D.C. under contract dated September 22, 1964, I now con- 
sider that my contract to purchase, subject to the conditions contained 
in said contract of September 22, 1964 is valid and subsisting and that 
the offer of Brunswick Exchange, Inc., is invalid for having failed to 
comply with the terms of its option to purchase. 
Very truly yours, 


cc: Mr. Edward Cavin 


be: Mr. John Hechinger 
Mr. Stephen Bachand 
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[DEFENDANT'S EXHIBIT #18] 


H. G. SMITHY COMPANY 
Realtors 
811-15th Street, N.W. 
Washington 5, D.C. 


December 28, 1964 


Mr. Gilbert Hahn, Jr. 
Amram, Hahn & Sundlun 
Washington Building 
Washington, D.C. 20005 


Dear Gil: 


With reference to your letter of December 3rd to Messrs. Rogers 
and Seitz, of which you sent me a copy, the status as of this date is as 
follows: 

First, Mr. Seitz tells me that there still has been no effort made 
by Brunswick Exchange, Inc., to put its written offer to purchase 1600 
Benning Road, N.E., in acceptable form as requested by the Rogers 
and Seitz's letter on or about October 26, 1964. 

Second, the original offer and deposit check were returned to 
Brunswick Exchange along with the October request that the offer be 
put in acceptable form within ten (10) days. 

Third, Messrs. Rogers and Seitz feel that they have a binding con- 
tract for sale of 1600 Benning Road to you. 

Fourth, any further communication they may have from Brunswick 
Exchange, Inc., is to be directed to their attorney, Mr. Jesse Lee Hall, 
815-15th Street, N.W. 

Very truly yours, 


/s/ F. EDWARD CAVIN 
Vice President 


ce: Mr. Seitz 
Mr. Rogers 
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[DEFENDANT'S EXHIBIT #20] 


October 4, 


Mr. Eldon J. Rogers 
Mr. Carl Seitz 

4614 Cedar Ridge Drive 
Oxon Hill, Maryland 


Dear Mr. Rogers and Mr. Seitz: 


Settlement under the contract accepted September 24,' 1964, cov- 
ering sale of 1600 Benning Road, N.E. (Parcel 150/36), has been sched- 
uled for 3:00 P.M. Friday, October, 8, 1965, at the District-Realty Ti- 
tle Insurance Corporation, 1424 "K" Street, N.W., this city. 

The deed is being prepared and will be mailed to Mr. and Mrs. 
Rogers for signature and they in turn can mail it to Mr. and Mrs. Seitz 
or to the District-Realty Title Insurance Corporation. 


Very truly yours, 
| 


H. G. SMITHY COMPANY 


/s/ ¥, EDWARD CAVIN 


cc: Mr. Jesse Lee Hall 
Mr. Gilbert Hahn 
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[DEFENDANT'S EXHIBIT #21] 


October 5, 1965 


District-Realty Title Insurance Corporation 
1424 K Street, N.W. 
Washington, D.C. 


Attention: Mrs. Hartung 


Re: Your case number 446,246 
Hechinger Enterprises 


Dear Mrs. Hartung: 


You have today assigned to me a settlement date of October 8th, at 
3:00 p.m. in connection with the captioned case, and I am enclosing a 
copy of the contract. You have received verbal instructions as to the 
preparation of the deed. 

Using the information contained in the enclosed contract, please 
prepare a deferred purchase money deed of trust and note securing the 
sellers. Wei have been advised that the trustees on the instruments 
are to be Jesse L. Hall and E. Spencer Fitzgerald. 


Very truly yours, 


H. G. SMITHY COMPANY 
/s/ M. H. GROVES 
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EXCERPTS FROM TRANSCRIPT 
(Washington, D.C.; February 24, 1967) 


MANUEL POLISHER 
** 
DIRECT EXAMINATION 


BY MR. MILLER: 


Q. What is your name? A. Manuel Polisher. 
*** 


Q. What is your wife’s name? A. Evelyn Polisher. 
** * 


Q. Are you connected with the Brunswick Exchange, Incorpor- 
ated? A. Yes, sir. 

Q. Where is that company incorporated? A. In the District of 
Columbia. 

Q. What is your connection with the company? A. I am Presi- 


dent of the corporation. 

Q. Is your wife an officer? [4] A. Yes, my wife is secretary. 

Q. What kind of business is Brunswick Exchange Incorporated 
in? A. We sell wholesale parts for auto repairs. 

Q. Does it have a trade name? A. Yes, it trades as Bladenview 
Auto Parts. 

** * 

Q. Is Bladenview Auto Parts a corporation of any kind? A. No. 

Q. How long as Brunswick Exchange, Incorporated, been in that 
business? A. I would say about nine years. 

Q. How long were they at the 1600 Benning Road location? A. 
Close to almost seven years. 

Q. Do you know the defendant, Carl Seitz and the defendant 
Mr. Eldon Rogers personally? A. Yes, sir. 

Q. I direct your attention to somewhere around September 29 
or 30 or October 1. Did you get the letter which has been marked in 
evidence as Plaintiff Exhibit No. 2 together with Xerox copy of an 
offer? A. Yes, sir. 
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Q. Having received that did you then have prepared [5] some 
contracts or offers to meet that? A. Yes, sir, identical. 


Q. Now, I show you four papers and ask you if you can identify 
them? 


* * * 


THE WITNESS: Yes, I can identify them. 
Q. Are these all copies of one another? A. Yes, this fobks like 
copies except for the red lines. 
Q. On one of them, which I will ask the clerk to mark as Plain- 
tiff Exhibit 3-A there is some green ink on both sides. ; 


kK 


Q. There is some green ink on both sides. Was that on at the 
time you had these prepared? A. No, sir. 
Q. Without the changes in green ink, what did you do wi 
these four copies? A. Without the changes in green ink? 
Q. The way they were originally prepared. A. Yes, I mailed 
them to Mr. Seitz. 
{6] Q. Then did you accompany that with a check? A, I 
sent a check for $2,000. 
MR. MILLER: In order to have it clear I would like have for 
identification these four offers of contracts marked and I suggest if 
Your Honor is agreeable to have them Plaintiff Exhibits A, B, C, and 
D, because one of them has been changed. 
THE COURT: All right, sir. 
(The documents referred to were marked Plaintiff | Ex- 
hibits 3-B, -C, and -D for identification.) 
Q. At the time that you sent these four papers to the Defend- 
ants Seitz and Rogers did you also accompany it by this particular 
check? A. Yes, sir. 
Q. The check appears to be Bladenview Auto Parts? A. Ves, 


sir. 


Q. Is that the account of Brunswick Exchange? A. Yes. 
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MR. MILLER: I would like to have this marked for identifica- 
tion Plaintiff Exhibit No. 4. 

(The document referred to was marked Plaintiff Ex- 
hibit 4 for identification.) 

aK 
[7] (Plaintiff Exhibits 3-B, -C and 4 were received in 
evidence.) 

Q. I show you a letter. Did you receive it through the mail? 
A. Yes, sir. 

Q. With that letter was there anything accompanying it? Did 
you get something in the mail with the letter? A. I do not remem- 
ber. 

Q. Did you get the contract back? A. Yes, sir. 

Q. When you received it back, was this one of the forms that 
was received back with the letter? A. With the green ink, yes, sir. 

Q. The changes were made were different than what you [8] 


sent? A. Yes, sir. 
* KO 


Q. * * * I show you what was marked at pre-trial hearing, a 
letter dated October 9, which appears to be a covering letter send- 
ing the check and the contract to Seitz and Rogers. Did you send 
that original of that letter with the four contracts on the 9th of 
October? A. Yes, sir. 


* KOK 
(Plaintiff Exhibit 3-E was received in evidence.) 
BY MR. MILLER: 


{9] Q. Between October 9, when you sent the contracts and 
you got them back on October 28, did you have any conversations 
with Mr. Seitz or Mr. Rogers or both? A. I do not think I had 
any conversations with Mr. Rogers. It is a possibility I had some 


conversations with Mr. Rogers. I do not remember. 
* ok OK 
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Q. Between October 9 and October 28 had you heard a 
thing in any way about your offer of the 9th being not acceptable? 
A. Not being accepted, no. 

Q. After you got this returned under this letter of October 8, 
- now I will ask you whether this is the letter? A. Yes, sir. ‘That 
is, I received this letter. 

Q. Did you get a check back with it? A. I believe I did get 
the check back with it, yes, sir. 

MR. MILLER: Could this letter be marked Plaintiff Exhibit 
No. 5? 

* ok Ok 

[10] THE COURT: Suppose we treat it then as returning the 
contract supplemented with his testimony that at the time he ’|testi- 
fied he did return the check. | 

Q. After you got that letter after the 28th, did you look at the 


returned contract? A. Yes, sir. 
* Oe 


[11] Q. Now, what is the next thing you did after you) got 
the contract and the check back and that letter of October 28? A. 
I noticed that this contract was different and they had a lot of 
changes in this contract and I went to my attorney. | 


Q. Asa result of that what did you do? | 
* | 
THE WITNESS: I tried to contact — I think I had discussions 
with Mr. Seitz about the contract. 
* oe 
THE WITNESS: Telephone — I believe * * *. 
Q. To your best recollection how soon after you got the let- 
ter of the 28th and the conversation with your counsel [12] did 
you have this conversation with Mr. Seitz? A. I do not remember. 
Q. Do you remember the conversation? A. No, sir. | 
Q. Then after that did you then write any other letters of any 


other kind? A. We had a lot of letters going back and forth at the 
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time. I do not know exactly when you mean, Mr. Miller. 

Q. Will you look at the letter of October 28, Plaintiff Exhibit 
No. 5? Will you observe in there some provisions dealing with a 
different proposal. Had you ever talked to Mr. Seitz or Mr. Rogers 
about those proposals or similar ones? A. About this particular let- 
ter I explained to him at the time. 

Q: Just a moment. Did you have a conversation with him re- 
garding different terms? A. Yes, sir. 

Q. When? A. After he wrote me this letter of October 28. 

Q. Who did you talk to? A. Mr. Seitz. 

Q: Can you tell us when and where it was? A. I can tell you 
when but it had to be after this letter because I would not know 
what I was talking about. It [13] happened to be after this letter 
and I remember telling him - 

Q. Do you remember how soon after the letter? I know you 
told us you did not remember exactly. But was it weeks or months 
or years? A. Maybe a couple of weeks. 

Q. What kind of conversation was it? Was it person-to-person 
or by telephone? A. I believe it was on the ’phone. 

Q. Did he call you or did you call him? A. I believe I called 
him. 

Q. What was your conversation? A. As I recollect it was about 
this particular what he offered me here and I told him at the time 
of settlement I would make a selection of what I had to do. But 
as of right now I don’t know. We would have to wait for settle- 
ment. 

Q. What are you talking about now? A. The alternative that 
he offered me in this particular letter. 

Q. Was there any discussion between you as to what the pur- 
pose of them were? A. No, there was no particular reason why. I 


do not know of any particular reason why. 
* * OK 
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{14] Q. Can you tell us whether or not these alternates 
forth in the letter of October 28 was the first time you had any 
discussion about any alternate proposition other than contained in 
the — 


* ok 


THE WITNESS: I did not know anything about alternates ex- 
cept after I submitted my contract to buy the place. | 
* * * 
[15] Q. What did you tell Mr. Seitz about the propositions? 
A. I told him I would select it at the time of settlement, but as of 
right now I do not know what I would take, what settlement I 
would have. It was $40,000 at that particular time. These offers — 
the only differential I see in these offers is the percentage is higher. 
Q. Did you have any discussions about any other alternate sug- 
gestions of sale other than contained in the letter? A. Prior to this 
letter? 
Q. No, no, at the time you had this conversation? A. Not that 
I remember. 
Q. Did you have any prior to receiving that letter? A. Prior to 
this letter there was a discussion, if I remember. | 
Q. First let us find out how much prior, where it was and then 
you can tell us. A. Maybe this is such a long time ago, Mr. Miller. 


* eK | 


[16] THE WITNESS: I definitely remember — the date is what 
is confusing. I remember talking to Mr. Seitz and Mr. Seitz explaining 
to me. I do not know if it has got to do with this right here, that he 
did not want any legal entanglement when he passed away, would 
like for me to buy the property and he would do anything in his pow- 
er for me to buy it and work out any alternate that would be good for 
him and good for me and he suggested these alternates. That was 
prior to this. There was something before this. 
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THE COURT: There was a letter on a return contract, is that 
right, sir? I am asking you, these matters are those which are in 
green on the return contract, sir? 

THE WITNESS: No, sir. I think I had discussions prior to 
this letter with Mr. Seitz. He drew up something for me at that 
particular time and then after that this came along. 

Q. At the time he drew something up, what was it? A. It 
was another one of these alternates. 

Q. Do you remember what it was? A. Something with less 
money down and more interest, of [17] that nature. 

Q. Did you accept it? A. No, sir, I did not accept these, 
because I thought it would jeopardize my contract. 

Q. After you got that back did you receive this letter of De- 
cember 8? 

(The document referred to was marked Plaintiff's Ex- 
hibit No. 6 for identification.) 
BY MR. MILLER: 

Ok OK 

THE WITNESS: Yes, I received this letter, Mr. Miller. 

Q. After you received it, what, if anything, did you do? A. 
If you give me a moment I will look at this letter. I probably 
called him. 

Q. We do not want you to speculate. A. I was under the 
impression I bought this piece of property and I had to call the 
man and ask him — 

THE COURT: Mr. Witness, it is not what impression you 
were under, they asked you what, if anything, you did after you 
received the letter, sir, if you recall. 

THE WITNESS: If you want me to tell you exactly, I do 
not know. 


* OF 


{18] THE WITNESS: Yes, I called Mr. Seitz about this. 
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Q. How soon after the letter did you call him? A. One week. 

Q. When you say you called him you mean by telephone? A. 
Yes, by telephone. 

Q. Tell us what your conversation was, your best recollection. 
A. I do not understand the letter because I purchased the proper- 
ty. That is the closest I can get to my recollection of it. ! 
Q. What was your reply? A. He would contact Mr. Rogers. 


* ok * 


[19] MR. MILLER: I would like to have this marked as Plain- 
tiff Exhibit 7-A, -B, and -C. 
(The documents referred to were marked Plaintiff's Ex- 
hibit Nos. 7-A, -B, and-C, for identification.) 
MR. SANDGROUND: I have no objection. 
MR. MILLER: These are three letters marked Plaintiff Exhibits 
A, B, and C dated January 10, 1965, all of them sent by Mr. Polisher 
to the defendants Seitz and Rogers. 
THE COURT: Each one has that date? 
MR. MILLER: Yes. 
BY MR. MILLER: 
Q. I show you these exhibits and ask you whether or not tHese 
were sent to the defendants Seitz and Rogers by you? 
THE COURT: Did I understand you offered those and there is 
no objection, gentlemen? | 
MR. SANDGROUND: I have no objection. | 
THE COURT: They are received. 
(Plaintiff's Exhibit Nos 7-A, -B, and -D were received 
in evidence.) 
BY MR. MILLER: 
Q. Had you discussed the letters which the contents are con- 
tained in Plaintiffs Exhibits A and C with Mr. Seitz and Mr. [20] 


Rogers before you sent them? 
* Ke 
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THE WITNESS: Yes. That is the one. 

Q. This is one which states, “I am again returning to you the 
contract dated October 9, 1964 on Brunswick Exchange. The les- 
see of premises of 1600 Benning Road, Northeast, evidenced their 
intention to exercise their option to purchase that property as given 
to ther by the lease. This conforms to the contract which you re- 
ceived from Smithy Company. My attorney informs me in view of 
the fact that you did not have a lease with Smithy Company that 
they brought you the contract that you will have no obligation to 
them for payment of commission and therefore you should sign the 
contract so that you and the other owners will be protected in this 
regard.” 

You say you did have a conversation with them. When and 
where? A. Prior to this Mr. Seitz was interested in whether he 
would have to pay Smithy & Company $2,000. 

Q. When did you have the conversation with them? A. Pri- 
or to this letter. 

Q. One day, two days? A. Three days, three. 

* KOK 

[21] THE WITNESS: Over the telephone. 

Q. What was the conversation? A. He was concerned whether 
he would have to pay Smithy whatever it is, commission, but he 
wanted to make sure. I explained to him he did not have to pay. 
He wanted to make sure, so I had to contact my attorney to find 
out and I wrote him this so he would understand that it was so, 
that he would not have to pay the commission. That is 7-A. 

Q. I understand also from you there was no discussion about 
the contents of the other two letters prior to the time that you 
wrote them? 

* * * 
Q. My question, is did you have a conversation? A. Yes. 
Q. When and where was it? A. Practically the same time. 
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These all happened at the same time, three days before the letter 
was written. | 
Q. What did you talk aobut with him before you wrote! that 
letter of January 10 about the contents of that letter? A. Well, 
he wanted and I was supposed to find out how he [22] could be 
protected and still be within his rights with this contract that, he 
had with Smithy Company before as offered by someone else. 

Q. Protected in what way? A. If this was read, he would 

be subject to a suit I imagine or they would sue him. 
* * * 

THE WITNESS: He wanted to be protected legally. Those 
are the words he asked me, be protected from any suit whatsoever 
from any of the parties. 

Q. That has to do with? A. 7-C. 

Q. Did you have any prior conversation with him about the 
contents of the other letter? A. Yes. This deals with practically 
the same thing that 7-C does. 

Q. Have you given us all the points you had discussed in 
these oral conversations about these letters? A. Well, the main 
thing is that which I wrote in this letter and which I had discussed 
orally that any suggestions that he gave me for these alternatives 
would be made at my day of settlement. Then at that time I would 
select an alternative if I wanted one. 

Q. At the time that you had this conversation, was that [23] 
after the letter of December 8? A. This conversation, yes. | 

Q. At that conversation was there anything said about termi- 
nation of your right to buy? A. No, not from Mr. Seitz and not 
from anyone. 

Q. After you wrote those letters and sent them to Mr. Seitz 
what was the next thing that occurred? A. I do not remember. 

Q. All right, sir. Between January 10, 1965, and October 
10, 1965, did you have any conversation with Mr. Seitz or Mr. 
Rogers or both other than this? A. I do not remember. 
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Q. Getting down toward October 10, 1965, just before the 
time you were to settle, did you have any convesation with either 
of them? A. The question is I had conversation with Mr. Seitz. 
Prior to maybe one week prior to that — 

Q. Prior to what? A. The settlement date, October 10, 
1965 I tried to contact Mr. Seitz for a week. I finally did con- 
tact him. 

Q. When you say you tried to contact him for a week, what 
did you do in trying to contact him? A. I called him on the tele- 
phone. 

Q. How many times? A. Three or four times, maybe twice 
a day every day and [24] I would call him at the store. I would 
call him at home and his wife would answer and say he would re- 
turn the call and I did not get a call into him until a Saturday. I 
remember that well. 

Q. Was this Saturday before October 10, or afterwards? A. 
It had to be before October 10. Maybe the Saturday was October 
8 or 9. I do not remember which. 

Q. Did you have a conversation with him? A. That is right 
and he told me he had to go out that evening but he would take 
care of everything Monday. 

Q. Did he get in touch with you Monday or did you get in 
touch with him? A. I think when I called him Monday he told 
me — I called him Monday. The date I do not remember. So he 
told me to contact this attorney, Mr. Hall. 

Q. Did you? A. Ido not know whether I contacted him or 
my attorney contacted him. 

Q. My question is, did you do it? A. No. 

Q. When did you first learn that a contract was obtained by 
Smithy Company with Mr. Hahn or to Hechingers was consum- 
mated? A. When I got a notice to vacate. I believe that is the 


first time. 
* * * 
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[25] MR. MILLER: I would like to have this marked| 
Plaintiff Exhibit No. 8 and offer it in evidence. 
* ok Ok 
MR. MILLER: Notice to quit, dated February 7, 1966. 
THE COURT: It is received. 


(Plaintiffs Exhibit No. 8 was received in evidence. 
* * OK 


Q. That was when the sale was consummated? A. Yes. | 


Q. Did you pay your rent for October, November, Decem- 
ber and January? A. Yes, sir. I paid my rent October, Novem: 


ber, December and January. 
Q. 1965 and January of 1966? A. Yes, sir. 


Q. Who did you pay it to? A. The same people, Rogers and 


| 
Seitz. 
* * 


(Plaintiffs Exhibit No. 6 was received in evidence.) | 
* OK 


(The document referred to was marked Plaintiff's Ex 
hibit No. 9 for identification.) 
THE COURT: That is a notice of assignment of lease. 
Q. Mr. Polisher, on October 10, 1965, were you ready, willing 


and able to go through with your contract? A. Yes, sir. 
* * 


[27] Q. Are you presently in a position to go through with 
this contract? 
* eK 


THE WITNESS: Within 30 days, yes, sir. 


* * * 


[28] Q. I will rephrase it. Has any other agreement, other 


than that which you have in your letter or proposal of October 


9, 


1964, has any other kind of agreement been made by you agreed 


to by the defendants? A. No, sir. 
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THE COURT: | think I understand you, but that whole rec- 
ord will not indicate that. I do not understand that there has been 
in fact an agreement. It is a proposed agreement. 

MR. MILLER: Our proposal when he sent it unexecuted 
constituted an agreement. 

THE WITNESS: No, sir. 


* Ke 


CROSS EXAMINATION 


BY MR. SANDGROUND: 

Q. Mr. Polisher, did I understand you correctly to testify on 
direct examination just a few minutes ago that after the letter of 
October 28, 1964, which has been admitted into evidence, you 
had a conversation with Mr. Seitz? A. I would have to see that 
letter. 

Q. I show to you, sir, a document Plaintiff Exhibit 5 ad- 
mitted in evidence bearing the date October 28, 1964. [29] A. 
I think there is a letter after this. 

Q. My question sir, was with reference to that letter, sir. Did 
you have a conversation with Mr. Seitz? A. I do not think I was 
able to answer this before with Mr. Miller unless there was a let- 
ter after this I answered. 

Q. Did you not testify on direct examination that about 
three weeks after the letter of October 28 you had a ’phone con- 
versation with Mr. Seitz? A. Was it three days prior to another 
letter that he sent me? 

Q. I am asking you the questions, sir. A. I do not recall 
when I called on this particular letter. If there is a letter after this, 
I would be able to. That was the difficulty before. 

Q. What is your answer to my question? Did you have a 
conversation with Mr. Seitz? A. I do not remember on this one. 

Q. Did you not just tell us on direct examination that three 
weeks after the letter of October 28 you had a telephone conver- 
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sation with Mr. Seitz about its contents? A. Was it not prior 
another letter I wrote? I could get it easier if it was laid out agai 
I could tell you what I explained to Mr. Miller. 

Q. Is it correct you do not now remember what you testifi 
to on direct examination? [30] A. If we are talking about any ‘con- 
versation, it isa conversation about alternatives. I do not know 
whether it is three days after, three weeks after — 

Q. It is your testimony after October 28 you had a conversa- 
tion with Mr. Seitz at some time, is that right? A. I do not re- 


member. You would have to give me the letter after that so Ijcan 
recall again. That is how I connect the two. | 
Q. I show you now a document in evidence, Plaintiff Exhibit 
6, a letter bearing date of December 8, 1964. A. There is some- 
thing between these two. | 
Q. Did you have a conversation with Mr. Seitz between that 
time, between those letters? A. There was a conversation prior 


to this letter, prior to October 28. | 
Q. Was there any conversation after the letter? A. Not be- 
tween these two that I can recall. | 
Q. So that you were incorrect in testifying on direct exam- 
ination that you had a telephone conversation three weeks after 
the letter of October 28 with Mr. Seitz? A. Three weeks after 
October 28? 
Q. Yes, sir. A. There is something between these two that 
I had testified on that I could recall. | 
Q. My question, sir — [31] A. I do not remember. I do 
not remember that. If I testified to that I do not remember that. 
Q. Any time after October 28, 1964, did you have a cont 
versation with Mr. Seitz about the letter of October 28, 1964? 
We are talking about Exhibit 5? 
Q. Yes. Did you ever talk to Mr. Seitz about Exhibit 5?) A. 
| 
| 


Yes. 
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Q. When? A. After October 28, 1964. 

Q. Are you sure of that? A. Yes. 

Q. Do you recall coming to my office on Wednesday, March 
9, 1966, for the purpose of taking a deposition concerning this 
case? A. Yes. 

Q! Do you recall on page 29 of that deposition I asked you 
this question concerning that letter: 

“Q. Did you have a conversation with anybody, 
either Seitz, Rogers or Smithy or anyone else con- 
cerning the letter of October 28, 1964, its contents 
after that date?” 

Do you remember me asking you that question on your dep- 
osition? A. No. 

[32] Q. I would like to show you the deposition and show 
you this question. A. Well, you have it, sir, so it must be so. 

Q. Do you recall making this answer: 

“A. Not that I remember, not on that. I could 
not contact anyone.” 

Do you recall making that answer to my question? A. In 
regard to this letter? 

Q. Yes. A. No, sir, I do not remember. 

Q. It would appear there is a difference on your deposition 
and it appeared you did not talk to anyone about the letter of 
October 28 after that date and you just told us in court that you 
did talk to someone? A. No, prior to this other letter. 

Q. Perhaps you do not understand me. In your deposition 
I read you your answer in which you said you did not talk to any- 
one after October 28, 1964 about the letter of October 28, 1964. 
You have just told us now from the witness stand that you did talk 
to someone about it. Now, which is correct? 

* *e * 

[33] THE COURT: Can you explain the difference between 

what I believe you said here that you did talk to Mr. Seitz after 
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the letter of October 28, 1964, whereas on page 29 of your deposi- 
tion it reflects that as of the date March 9, 1966, you did not ire- 
member, sir? 

THE WITNESS: Your Honor, I cannot answer that. 


xe 


Q. On page 97 of the deposition again the subject matter re- 
turned to this letter of October 28, 1964. I ask you on page 97 
again this question: | 

“But you never had any oral conversations with him 

about it,” | 

referring to the letter dated October 28, 1964, which was Defénd- 
ant Exhibit No. 4 for purposes of identification in the deposition. 
At that time you gave this answer: 


“It was never consummated. The only thing that 
would probably be consummated is what this letter No. 
4 would show. | 

“Q. And is it your testimony, if I recall it, previous- 
ly that you never had any oral conversations or discus- 
sions with Seitz and Rogers about the proposals as [34] 
set forth in that letter? 
“A. Not that I remember except what they drew up, 
something here.” | 
Do you recall having those questions and giving those answers? 

A. We are back to the same one right here. That is the same lan- 

swer I just gave you. 

Q. Do you recall? A. The deposition? 
Q. Yes. A. The only thing that I recall that nothing was con- 
summated on this letter. 
Q. And at the deposition you said you never discussed it with 
him? A. This letter? 
Q. That is right. A. No. I never discussed this letter. There 
is another letter. That is the letter that I was talking about discuss- 
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ing, which is I don’t know that it has been offered and received in 
evidence. 

Q. What letter are you talking about that has not been offered 
as evidence that you discussed? A. Another letter, Mr. Seitz asked 
me to draw up for him. 

Q. Do you know the date of that letter? [35] A. Prior to 
this, prior to October 28. 

Q. Prior to October 28? A. Yes, sir. 

MR. SANDGROUND: I would like to have these marked for 
identification as Defendant Exhibits 1, 2, 3, 4 and 5. 

(The documents referred to were marked Defendant’s 
Exhibit Nos. 1, 2, 3, 4, and 5, for identification.) 
* eK 

[36] Q. Now, I show these to you, Mr. Polisher, and I ask 

you whether you can identify those letters? A. Yes, sir. 
* KOK 

Q. Let us take No. 1. Can you identify that? A. Yes. This 
is a letter that Mr. Seitz had me write for him or had my wife type 
because he did not have a typewriter so he could submit this to 
whomever he wished to submit it to. 

Q. Have you seen that before? A. Yes. 

Q. Did you prepare that? [37] A. I think Mr. Seitz prepared 
this. 

Q. Did you not just say that was a letter Mr. Seitz had you 
prepare, had your wife type? A. Are you talking about the word- 


ing of this letter? 
* OOK 


Q. Was it prepared as to the wording by you? A. No, it was 
prepared as to wording by Mr. Seitz. , 

Q. Who typed it? A. My secretary, or Mrs. Polisher. 

Q. Now, I then show you Defendant Exhibit No. 2. I ask you 
whether you can identify No. 2, sir? A. This happened the same 
time. ‘These two letters were written at the same time. 
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Q. In the same manner? A. The same way, yes, sir. 
* ok O* 
THE WITNESS: Yes, we wrote this letter also. This letter was 


prepared in the same manner as what I told you about Exhibit No. 
1 : | 


* * * 


[38] Q. Have you ever seen 3, 4, and 5 before? A, You 
mean did I actually take these papers out and look at each one like 
this? 

Q. That is my question. A. No. | 

Q. But you have seen 2 before? A. The originals, I have seen 
these. | 

Q. And 1 and 2 are original? A. Yes, they look original to 
| 
*#* * | 

[40] BY MR. SANDGROUND: | 

Q. On the top of page 91 on the deposition the documents 
maked Defendant Exhibits Nos. 8 and 9 were marked for identifi- 
cation and retained by counsel. The record shows starting as to 
No. 8, and may the record show I have handed them to Mr. Miller 
for Mr. Polisher. Would you examine these exhibits, sir? You 
have in your hand Defendant Exhibit No. 8. No. 8 refers to) De- 
fendant Exhibit No. 1 in this trial. ‘Have you read it, sir? 

“A. Yes.” 

I submit we are talking about Defendant 8 and 9. Now with 
reference to this document Defendant Exhibit No. 1, which is also 
called Defendant Exhibit No. 8 for purposes of the deposition my 
question to you, sir, is on page 91 it states, | 

[41] “Q. Now, that was a letter which you pre- 
pared and sent over to Seitz and Rogers, is it not? 

“A. It is not signed by me. I do not remember this 
letter. This was sent to me. 
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“MR. MILLER: No, he said — 

“BY MR. SANDGROUND: 

“Q. You prepared that and sent it to Seitz and 
Rogers to sign and return to you, is that not correct? 

“A. No, I do not remember this.” 

Do you recall giving that question and answer at the deposi- 
tion? A. No. 

Q. Sir, we assume that at the deposition you denied that 
you have prepared this Defendant Exhibit No. 1 and you have just 
told us on cross examination on the stand that you did prepare De- 
fendant Exhibit No. 1? A. Yes. 

Q. At which time were you telling the truth? 

THE COURT: Which time is right? Let us put it that way. 

THE WITNESS: That is better because I do not think I lied. 
I believe if you present these things to me, my mind becomes clearer 
as I see these, as they fall in. I have had maybe 300 conversations 


with Mr. Seitz. As these things fall inI can relate to you how things 
are. At the time I present them [42] maybe at that time I could not 
see them. 


BY MR. SANDGROUND: 

Q. Which testimony is right, sir? A. What you showed me right 
here at this particular time I know now that they were prepared in my 
office. 

Q. So your testimony was not right at the time of the deposi- 
tion when you denied preparing them? 

* OK OK 

Q. Now, on page 94 of the deposition you were shown Defend- 
ant Exhibit No. 2 which was marked for purposes of the deposition 
as Defendant Exhibit No. 9. I asked you starting in the middle of the 
page if this is what was said: 

“Q. All right now, sir, what is the date that is shown 
on that letter? 
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“A. October 9, 1964. 
“Q. Is it not a fact that you had that letter prepared 
and sent to Seitz and Rogers for their signature? 
“A. I do not remember seeing this letter befdre.” 
Was that your testimony at the deposition after you examined 
the letter dated October 9, 1964, which is marked Defendant Exhibit 
No. 9 for identification at the deposition? A. Are you asking me if 
that was my answer? 
[43] Q. Yes. A. Well, yes, I imagine it was, sir. 
Q. At the time of the deposition, Wednesday, March 9, 1966, 
you did not recall ever seeing these two letters before? A. No, I 
think I did not remember. | 
Q. Now, you do remember? A. I see it is the same as ithe 
other letter, yes, sir. 
Q. When did you prepare these letters? A. After the con- 
versation with Mr. Seitz prior to when that letter was written 
Q. Did you prepare these letters, Defendant Exhibits 1 and 2, 
after the letter of October 28, 1964? A. Is that the letter that 
was handwritten by Mr. Rogers to me? 
Q. I now show you Plaintiff Exhibit No. 5, October 28, 1964. 
A. Yes, that was written to me prior to this. 
Q. Prior, do you mean before or after? A. That was written 
before this letter was written, before I received this letter. | 
Q. It was written before? A. Yes. 
Q. Can you tell us when it was written? A. Yes, I can 'tell 
you by the date on there I imagine. This is October 9. That is 
the day it was written. 
[44] Q. Now, is it not a fact, sir, that at the time you re- 
turned to Seitz and Rogers your contract unsigned on October 9, 
you sent a counter proposal which was Defendant Exhibits 1 and 
2? 
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THE WITNESS: This does not look like a counter proposal 
to me. This is just something Mr. Seitz asked me to write for him. 

Q. Did you submit it on 9 October along with the contract? 
A. These letters at the same contract. I do not remember that. 

Q. You do not remember that? A. No. 

Q: What is the date of the contract which you submitted? I 
refer for the record to Plaintiff Exhibit No. 3-A. A. October 9. 

Q. Of what year? A. 1964 is when this is dated. 

Q. Did you send that contract back to Seitz and Rogers? A. 
Yes. This was mailed to Mr. Seitz and Rogers. 

Q. Was it mailed on October 9? A. I do not remember that. 

Q. Did you prepare these letters, Defendant’s Exhibits [45] 
1 and 2 and the copies 3 and 4 and 5 at the same time you pre- 
pared the contracts? A. I do not think I could have. 

Q. You do not think you could have? A. I do not believe 
I could have prepared them all three at the same time. 

THE COURT: Where is that contract you are referring to? 

THE WITNESS: This is contract 3-A and is the contract I sub- 
mitted to Rogers and is identical to the ones Mr. Hahn submitted. 
And after this the conversation occurred with Mr. Seitz and he said 
I would not have to make it as easy as I possibly can and he told 
me about this letter, proposal, he wanted me to write. But as I said 


in the deposition there is no signature on it. But I remember pre- 
paring this letter. 
BY MR. SANDGROUND: 


Q. Could you explain to His Honor why Defendant Exhibits 
1 and 2 are dated October 9, 1964, the identical date of the con- 
tract?) A. No, I cannot explain that. I do not think all of these 
were sent together. I do not know if they were all sent together, 
because prior to this contract there was no conversation. 

Q. Is it not a fact, sir, that at the time you sent the contract 
which you are holding in your hand, Plaintiff Exhibit [46-47] No. 
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2, the same date and the same envelope and as a package you sent 
all the other letters? A. There would not be any reason for me to 
send these letters at the particular time when we had a year to set- 
tle on this. These letters were probably written after the date of 
this contract. 
Q. So you are denying that you sent them all together? | A. I 

do not remember sending them all together. I do not remember 
sending them all together. This was sent by itself I believe. 
Q. Now, what was the purchase price for the property on 
October 9, 1964 under Plaintiff Exhibit 3-A? A. $210,000. | 
Q. And how much money was to be put down as a deposit? 

A. $2,000. | 
Q. How much money were you to come up with at settle- 
ment? A. $40,000. | 
Q. Now, in Defendant Exhibit No. 1 what was the purchase 
price of the property to be? | 
* * 


THE WITNESS: $210,000. 
* * Ox 
[48] THE COURT: Let us do one at a time, please. | Can 
you say what the deposit was under Defendant Exhibit 1? | 
THE WITNESS: It says $5,000 undersigned will take back. 
THE COURT: $5,000 deposit, is that what you are [49] say- 
ing? 
* oe 


Q. How much money was to be put up at settlement? A. Ac- 


cording to this or the contract? 


Q. According to this exhibit which you prepared is it not 
$5,000 instead of $40,000? A. This is an alternative, yes. 

Q. Not whether it is an alternative, does it not state} clear- 
ly, “Please be informed that you are to pay $5,000 and the un- 
dersigned will take back your personal note for $35,000 as the 
cash payment,” is that not the language there? A. Yes. | 
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Q. So instead of putting up $40,000 under the counter 
proposal you put up $5,000 and a personal note for $35,000? A. 
There was not any settlement. 

Q. At the time of the proposed settlement this is what would 
have taken place? A. I do not know. We have not had a settlement. 
I left those alternatives to when we made settlement. These are Mr. 
Seitz’s suggestions. 

Q. Is it not a fact in Defendant Exhibit No. 1 in this counter 
proposal the purchase price of the property was to be $210,000 
with a credit to you of $10,000 so that the purchase [50] price 
would be only $200,000? A. Are you asking me if that is what 
this letter says, sir? 

Q. Yes. A. That is what that letter says. That was a pro- 
posal by Mr. Seitz. 

Q. When did Mr. Seitz make this proposal to you that he 
would take $200,000 rather than $210,000? A. After this con- 


tract was sent and prior to our sending him the letter stating that 
he would not be obligated to Smithy & Company. I do not know 
the date of that letter that was sent to him. 

Q. What letter? A. You have the letter in the file. 

Q. Is that the letter Plaintiff Exhibit 3-A? A. I do not know, 


Q. The cover letter on this contract? A. I do not believe so. 

Q. This is another document that has not been introduced in 
evidence? A. You have it there, sir. It was shown to me. 

Q. I show you a carbon copy of a letter marked Plaintiff Ex- 
hibit 3 dated October 9, 1964, and three letters marked Plaintiff Ex- 
hibits A, B, and C dated January 10, 1965, and ask you whether it 
is one of those documents that you are referring [51] to? 

THE WITNESS: My attorney informs me in view of the fact 
that the one you are talking about has no obligation to Smithy & 
Company and — 
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| 
| 
Q. That is bearing date January 10, 1965? A. That is right. 
THE COURT: That is 7-A. 
* * * 
{[52] Q. Is it also your testimony that Mr. Seitz told you that 
he would be willing to take $5,000 and your personal note for $35,000 
at settlement rather than $40,000 all cash? A. Mr. Seitz asked me 
to draw that up, yes, sir, and then came this other alternative. | 
Q. Mr. Seitz suggested that formula to you? A. Yes, sit. 
Q. You then drew that up? A. Yes, sir. | 
Q. That was not equivalent to the contract of October 9, 1964 
that you submitted, was it? A. Well this is the contract I submitted. 
Q. It was not equivalent? A. This is the contract I submitted, 
sir. | 
Q. My question, sir, is is the proposal set forth in [53] Defend- 
ant Exhibit No. 1 is it not equivalent to the offer in Plaintiff Exhibit 
3-A in this contract? A. The original agreement that we sent was this, 
and that is what you are referring to I imagine. | 
Q. I do not think I am very articulate. So I am sorry, sir. [Let 
me restate my question. My question to you, sir, is that the propos- 
al in Defendant Exhibit No. 1 that you drew up is different in its 
terms and conditions from the contract which is Plaintiff Exhibit 
3-A, is that not correct? A. No, I do not understand your ques- 
tion. This has nothing to do with this. This is a different paper 
than this. 


* OK OK i 


Q. I show you Exhibit 3-A in evidence, a contract dated Oc- 
tober 9, 1964, and I show you Defendant Exhibit No. 1, a letter 
dated October 9, 1964, which you have just testified you prepared. 
A. Yes. 

Q. My question is: Is it not a fact that the terms and conditions 
between the contract 3-A and the letter, Defendant Exhibit No. 1, are 
. different? A. They have not got anything to do with each other. 
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[54] Q. In the contract the purchase price $210,000? A. Yes. 

Q. And in the letter it is $200,000 because there is a credit of 
$10,000 for the brokerage commission? A. Yes. 

Q. At the time of settlement you have to put up $40,000 all 
cash in the contract and in the letter you only put up $5,000 and 
a personal note of $35,000? A. At time of settlement. 

Q. Is that what it says? A. There is nothing in the letter 
about at the time of settlement. 

Q: Does it not say in this language: “Please be informed that 
actually you are to pay $5,000. The undersigned will take back 
your personal note for $35,000 as the cash payment’? A. Not at 
the time of settlement. 

Q. Not at the time of settlement? A. We did not make any 
agreement at time of settlement. There are five or six other alterna- 
tives that have been suggested to me. 

** KOK 

[55] THE WITNESS: These two have nothing to do with each 
other. 

Q. Is it not a fact that you prepared Defendant Exhibit No. 1 
and Defendant Exhibit No. 2 as a counter proposal to the terms of 
Plaintiff Exhibit 3-A, the contract? A. Not asa counter proposal. 
These things were drawn up as a suggestion from Mr. Seitz. Mr. 
Seitz asked me and my wife or my wife and I to draw this up for 
him and that is what we did because he did not have a typewriter. 

Q. Was it to be drawn up for him as a proposed agreement 
between Rogers and Seitz and Brunswick Exchange? A. I do not 
know what he wanted to do with it, no, sir. I cannot answer that 
question. 

Q. You do not know what he wanted to do with it? A. What 
he wanted to do, no. He probably wanted to offer them to me. But 
I had' not accepted any until the time of settlement. 

Q. You prepared for signature of Rogers and Seitz to be sent 
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back to you for acceptance? A. There is no notation on there at 
all whose signature was supposed to be put on there. 
xk Oe 
[56] THE COURT: Without objection they are received. 
(Defendant’s Exhibit Nos. 1 through 5 were received 
in evidence.) 
Q. Exhibits 1 through 5 were prepared before you received the 
letter of October 28, 1964, from Mr. Seitz? | 
* eK 
THE WITNESS: Yes. 
Q. Did you reply to the letter of October 28, 1964 by any 
written document? A. I do not remember that. 
Q. So you have no recollection whether you wrote any letter? 
A. Ido not remember. You are talking about two years ago, ‘Sir. 
Q. Now, you testified on direct examination that you had con- 
versations with Mr. Seitz prior to the January 10 [57] letters?’ A. Is 
that ’65, sir? 
Q. 1965. A. That is prior to the settlement. | 
Q. There are three letters that you testified to on direct exam- 
ination. I show them to you so there will be no misunderstanding. 
These are Plaintiff Exhibits 7-A, -B, and -C. Now you told us ion 
direct examination that you had a conversation with Mr. Seitz about 
those letters before you wrote them, is that correct? A. Yes. 
Q. Where did the conversation take place? A. The conversa- 
tion prior to these letters you are talking about that I wrote to him? 
Q. Yes, sir. A. It could either take place in two areas, either 
Mr. Seitz’ home, Mr. Seitz’ store or on the telephone. I do not know 
which. | 
Q. You have no recollection? A. No, sir. | 
Q. When did they take place? A. It had to be prior to these let- 
ters. 
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Q. You do not recall exactly when it took place? A. No. 

[58] Q. Did you not just testify on direct examination that this 
conversation as to Defendant Exhibit A took place three days prior 
to January 10? A. It was prior to these letters. 

Q. Mr. Polisher, my question to you, sir, is did you not tell us 
on direct examination that this conversation took place three days 
prior to the letter of January 10? My question is, was that your tes- 
timony on direct examination? A. Mr. Sandground, I remember 
mentioning three days, whether it was three days prior to this or 
prior to another letter — I do remember mentioning three days. Now | 
whether it was prior to this or it was three days prior to another let- 
ter I do not know. Someone asked me how many days prior to that 
and I said three days. 

Q. That was your testimony? A. Right. 

Q. How do you recall this conversation took place exactly three 
days prior to these letters? A. Because it probably took me three 
days to get these letters out. 

Q. Isit your testimony you do not exactly recall when this con- 
versation took place? A. I do not know how significant this is to this 
case, but it was prior to January 10 that I had the conversation. By 
the way, Mr. Sandground, we have had hundreds of conversations. 

[59] Q. So it is your testimony, if I understand, you cannot ex- 
actly pinpoint the time of conversation or the manner? A. I can pin- 
point from three to seven days prior to this letter. That is as close as 
I can get to this particular thing. 

THE COURT: That is prior to January 10, 1965. 

Q. Three to seven days. What did you say to Mr. Seitz in that 
conversation? A. In which letter are we referring to? 

Q. 7-A. A. 7-A — 

“I am again returning to you the contract dated Octo- 


ber 9, 1964, on Brunswick Exchange, Incorporated, the 
lessee of premises 1600 Benning Road, Northeast, evi- 
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denced their intention to exercise their option to pur- 
chase that property as given to them by the lease. | 
“This conforms to the contract which you received 
from the Smithy Company. 
“My attorney informs me that in view of the fact 
that you did not have a listing with the Smithy Com- 
pany and they brought you this contract, that you will 
not have obligation to them for the payment of a}com- 
mission and therefore you should sign the contract so 
that you and the other owners will be protected in this 
regard. 
“Very truly yours, Manual Polisher.” | 
This is because Mr. Seitz did not have any attorney at [60] 
particular time and he asked me to find out from my attorney 
whether he would be protected. That takes care of Plaintiff Exhib- 
it 7-A. | 


| 
* ROK 


Q. Now would you tell me what you said to Mr. Seitz at the time 
of your conversation? | 
* ok * | 

THE WITNESS: We spent maybe two hours in his house, his 
store or on the telephone through these conversations. * ** | 

Q. Would you first tell me in answer to my question whéther 
you had a separate conversation with Mr. Seitz for the answer and 
preparation of 7-B? A. These letters are dated the same day so it 
had to be [61] we had the same conversation. One would drift 
into another probably. | 
| 

THE WITNESS: In the second paragraph of the letter it shows 
the agreement between ourselves and it permits me to decide in which 
manner I will purchase the property and also there is a statement that 


shows I am buying the property for $210,000. As it goes on we will 


* * * 
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make whatever settlement I will find at the time of settlement and we 
will decide what alternative I will take. 
* OK OK 

THE WITNESS: We had discussions about the money to be paid 
to Smithy Company. He wanted to know whether he had to pay it 
or not. That was 7-B. 

Q. What did you say to him in response? A. I told him he did 
not have to pay them. * * * 

THE WITNESS: He would not have to pay them since he did 
not submit to them a contract. 

* KOK 

[62] THE WITNESS: Thank you. He gave me these alterna- 
tives that we are discussing and I told him that I select the same thing 
that was true in the first one that I would select at settlement what 
alternative I wanted. 

Q. 7 you sent to Seitz and Rogers, is that right? A. Yes. 

Q. Is it true that under 7-C the purchase price of the property 
is suppose to be $200,000, not $210,000? A. No. Ido not know 
what your question is. Rephrase it for me. 

Q. Is it a fact that the purchase price of the property mentioned 
in Document Plaintiff Exhibit 7-C is $200,000, not $210,000? A. It 
does not say anything here about the purchase price of the property 
being $200,000. 

Q. Now I ask you about this language, “In connection with the 
letter you wrote me on 28 October 1964 respecting the purchase of 
premises 1600 Benning Road, Northeast, I wish to advise you that 
for your protection the three alternatives should be for $200,000 
and you should then give me receipt for $2,000 which I gave you in 
cash plus $10,000 as a credit on the purchase price in order to con- 
form! with our discussions.” Does not that language that you pre- 
pared indicate that the purchase [63] price was to be $200,000, 
not $210,000? A. But you left out something, sir. “This will 
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give me the opportunity to select which plan is acceptable.”’ We had 
not come to any conclusion as to what the price would be. 
Q. Was it not the purport of that letter to cut the price down 
from $210,000 to $200,000? A. If he felt that he wanted to give 
me $10,000, that was up to him. This letter does not indicate that. 
He said he was willing to give me the commission that he was going 
to give to Smithy. Although the purchase price in this letter shows 
it was still $210,000. | 
THE COURT: May I see that please? Let me ask you, is it your 
contention, Mr. Sandground, that price here in Exhibit 7-C is 
$200,000 and with a credit to the witness of $2,000 plus $10,000 
as a credit on the purchase price, and that means $210,000, or | 
would it mean $190,000? | 
MR. SANDGROUND: I submit the purchase price was 
$210,000. The original price of the contract was $210,000. The 
letter refers to credit of $10,000 leaving a net purchase price of 
$200,000 to which the $2,000 was given as a check. This is Plaintiff 
Exhibit No. 4. That is our contention. This is a counter proposal or 
in lieu of a counter proposal for a completely different price. | 
THE COURT: Maybe I am not understanding what you are say- 
ing. You are saying that this letter really means the price [64] was 
to be $210,000 but actually this gentleman was not to pay the 
$210,000 but to pay $200,000 in that he was to get $10,000 credit? 
MR. SANDGROUND: Yes, Your Honor. 
BY MR. SANDGROUND: | 
Q. Is not what was to be the circumstances under the terms 
of that letter? A. Are you asking me to interpret this letter? I in- 
terpret this letter that it is $210,000 and Mr. Seitz or Rogers were 
reimbursing me the commission they would have to give to Smithy 
which is $10,000. As far as I am concerned this is still $210,000. 
Q. But it was a net cost to you of $200,000 because they 
were giving you back $10,000? A. Maybe they would not give it 
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to me in the beginning. Maybe it would have to be a year or two 
or settlement. They said as I understand they were to reimburse 
me $10,000 after settlement. Still the purchase price as I can see 
here is $210,000, sir. 

Q. This letter also states that you should then give me a re- 
ceipt for the $2,000 which I gave you in cash. Had you given them 
$2,000 in cash? A. Probably a check. We have never given any 
cash, sir. I cannot explain that. 

MR. SANDGROUND: I have nothing further at this time. 


[65] CROSS EXAMINATION 


BY MR. HALL: 

Q. Mr. Polisher, do I understand that on October 9, 1964, 
you sent this contract to the owners and you sent copies of the 
contract along with the original, is that correct? A. Some cop- 
ies of the contract. 

* oe * 

THE WITNESS: I do not remember that. I do not remem- 
ber whether this thing was mailed October 9 or not. But I know 
it was mailed prior to the time that we were allowed to or the 
expiration date when the lease would run out. I do not remem- 
ber the exact date it was mailed. 

Q. Do you recall how many of the copies of the contract were 
sent? ‘A. To Mr. Seitz, to Mr. Rogers, you mean? 

Q. Yes. A. No,I do not. I was under the impression that there 
was just the one. 

Q. You have offered here four copies, do you recall how many 
you sent to Mr. Seitz? A. No, sir. May I see them? Mr. Hall, I only 
recognize the original. Probably the others are duplicates but I do 
recognize the original one. 

Q. Which is the original one? A. That would be the one with 
the green ink here. That [66] is Exhibit 3-A. 


* Ke 
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Q. So it is my understanding that you sent two of them to 
Mr. Rogers and that Mr. Rogers made some changes on the one 
marked Plaintiff Exhibit 3-A and returned it to you, is that correct? 
A. Yes, this is the one that was going back and forth, yes, sir: 
Q. Now, when you got this, you noticed the changes that [67] 
were made on it, is that correct? A. Yes, this is the one that was 
going back and forth, yes, sir. | 
Q. Now, when you got this, you noticed the changes that were 
made on it, is that correct? A. There were some green lines. I tdke 
for granted that was Mr. Rogers that did that. | 
Q. You did not have the plaintiff or Brunswick Exchange to exe- 
cute that and return it? A. We did over here, sir. 


Q. You had that executed and returned? A. We returned this 
to them. These were our names put in here not only as a corporation 
but we felt that we should go on this personally also, this particular 


contract. ! 
Q. You returned this contract? A. Yes, sir. This is 3-A, sit. 
Q. When did you return this contract? A. On every letter in 
question. This is a contract that went back and forth. | 
Q. This piece of paper personally went back or was there 
another duplicate of this? A. This, Mr. Hall, this is a duplicate. But 
I consider it is the original, because this is the one that the changes 
were made by someone from your organization or Mr. Seitz or! Mr. 
Rogers to conform with what they wanted. 
[68] Q. When you received this did you make the changesiand 
send a copy of a changed copy according to their suggestion back to 
Mr. Rogers? 


THE WITNESS: No, sir. 


THE WITNESS: I sent this copy back. 
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Q. You have had this copy all the time? A. No, sir, they sent 

that back to me. 
* OR OK 

THE COURT: Let me see if I understand you, please. Are you 
saying, Mr. Witness, that you originally sent Plaintiff Exhibit 3-A to 
Rogers? 

THE WITNESS: Yes, sir, No. 3-A is the one that has been going 
back and forth. 

THE COURT: You first sent it to them? 

THE WITNESS: Yes, sir. 


* 


THE COURT: 3-A you did originally send to Rogers and Seitz? 

THE WITNESS: Yes, sir. 

{69] THE COURT: As you sent it to them it is as it is now save 
for some green markings? 

THE WITNESS: They were sent back to me with green mark- 


ings. 

THE COURT: In other words, when it went from your office, 
from you originally it had no green markings? 

THE WITNESS: That is right. 

THE COURT: After that it came back with the green mark- 
ings? 

THE WITNESS: In one of the letters I wrote to them I sent 
it again. 

THE COURT: You returned it to them as they returned it to 
you? 

THE WITNESS: Yes, Your Honor. 

** * 

Q. I show you Plaintiff Exhibit 7-A dated January 10, 1965. 
Is that the letter you are referring to? A. “I am again returning to 
you the contract,” yes, sir, this is it. 

Q. Now, when you returned that contract, it was exactly [70] 
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like this? A. Yes, sir. There are no changes made. I sent it back 
the way we originally sent it to them. 

Q. I again call your attention to this Plaintiff Exhibit No. 7-A. 
“Iam again returning to you the contract of October 9.” That is 
a carbon copy? A. I would say that is a carbon copy, yes, sir. 

Q. I will show you the letter with the heading on it Bladenyiew 
Auto Parts. A. Yes, sir. 

Q. January 10, 1965. Is that not the original which you sent to 
Mr. Rogers and Mr. Seitz? A. I would say that it is the original, 'yes, 
sir. 


THE COURT: What is that number, please, sir? 
MR. HALL: This is Defendant Exhibit No. 7-A for identifi 
cation. 
* ke * 
(71) BY MR. HALL: 
Q. Now in this you said, “I again return to you the contract 
dated October 9, 1964.” I show to you the contract which is) en- 
closed herein and ask you to look at it and see if it is the same as 
you say as the contract Plaintiff Exhibit 3-A is? A. Well, Mr! Hall, 
this is not an original which you have here. Would you repeat your 
question? 
Q. Would you say that you made the correction and sent an 
exact copy of this to Mr. Rogers and Mr. Seitz of Plaintiff Exhibit 
3-A contract? A. There would be no contesting this, Mr. Hall. But 
in the one that Mr. Rogers and/or Mr. Seitz sent to me, in yours 
they did not cross out the big factor of it. 
Q. I am asking you if they are identical, they are the ones that 
were sent — you said you made these corrections? A. You said I 
made these corrections, sir? 
Q. I understood that was your testimony. A. I did not |say I 
made any corrections, sir. I submitted a contract exactly like |Mr. 


Rogers or Mr. Seitz had crossed out these things that are very much 
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of interest to me. This particular one you have here — this dupli- 
cate, I do not know what it is. It must be a duplicate. These two 
were probably sent at the same time. This one was returned to us 
and this one is in question. This particular one there was a [72] 
$170 instead of a $170,000. This one says $170 and this one says 
$170,000. I know they would not sell it to me for $170. This was 
kept in your office. This is the one in question that has been sent 
back and forth. 

Q! The one that is enclosed with this letter which is marked 
Defendant Exhibit 7-A, is that your signature and your wife’s sig- 
nature at the bottom? A. You say that is enclosed. I do not re- 
member enclosing that in there. I do not think I enclosed that in 
there. This is the one enclosed. This is probably a duplicate that 
Mr. Rogers or Mr. Seitz had in his possession. This is the one they 
sent back to us to make the corrections which we did not feel we 


wanted to make any corrections on. 


* OK 


THE WITNESS: She sent it back again, sir. This was sent 
back four or five times. The last time it was sent back they stated 
our contract was null and void and sent this back to me. 

* eK 

THE COURT: Let me interrupt, Mr. Hall, and see if I can un- 
derstand you. I am understanding you to say that you [73] did 
send 3-A to Rogers and Seitz? 

THE WITNESS: Yes, sir. 

THE COURT: And that they returned that to you with cer- 
tain markings? 

THE WITNESS: With green markings on it, yes, Your Honor. 

THE COURT: You then again returned it with those green 
markings which had been put on there by Rogers and Seitz? 

THE WITNESS: Yes, Your Honor, and no change is made as 


far as'I was concerned. I left it the same as it was before. 
* * * 
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THE WITNESS: This was sent back to me by Mr. Rogers and 
Mr. Seitz. 

Q. When? A. That I do not know. Probably when they re- 
turned my deposit telling me our contract was null and void at the 
time. I do not remember exactly when it was sent back, sir. 

Q. You had this in your possession then ever since the 8th 
of December, 1964? A. Not since December 8, no. I was under 
the impression [74] I had already bought this land. This was in 
their possession. | 

Q. Iam saying that on 8 December 1964 they sent you a let- 
ter saying returning your check and considered you have waived 
your right to purchase the property. That is when they sent you 
your check, is that when they sent this back to you? A. I do| not 


know that. There was other correspondence I imagine after Décem- 
ber 8, 1964, October to November, there had to be other corres- 


pondence because there is other correspondence in there. This went 


back and forth a number of times. 


Q. If this is not the contract you enclosed with a registered 
letter attached to it as Defendant Exhibit No. 7-A, what is the|con- 
tract that you enclosed on the 15th of February 1965? A. The 
15th of February, 1965 — it had to be this one here, 3-A. This was 
kept in your possession all the time. I never saw this until just this 
moment. This was never sent back to me. 3-A is the one that has 
been traveling back and forth. 

Q. I show you Defendant Exhibit No. 6, the one which they 
retained. Does that bear your signature? A. Yes, sir. Well, this is 
practically one and the same. 

Q. We retained this and sent that to you for corrections, and 
you are saying you made the corrections and sent it back to them? 
(75] A. I said I did not make any correction, I was not going to 
make any corrections. 

Q. You left it just the way it was and sent it back? A. 
mailed it back to them. 
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Q. And they mailed it back to you? 
* KK 

Q. If you returned Plaintiff Exhibit No. 3 back to them, what 
did you sent them in the way of a contract in this letter of January 
10, 19652 You said that you were sending them a contract. Which 
one did you sent them? A. 3-A, Plaintiff Exhibit 3-A. 

Q. What about the one that is signed by you and Mrs. Polisher? 
A. You asked me this question a moment ago. Mr. Hall, this is the 
one Mr. Seitz and Mr. Rogers kept in their possession at all times. I 
never saw this one after I signed it. 

Q. So then it is your testimony that you sent them three then? 
A. I could have sent them three. I could have sent them three. 

Q. I am not saying what you could have done. [76] A. Maybe 
I sent them five. I do not know. I have taken care of a lot of cor- 
respondence for Mr. Seitz. 

Q. In your testimony at the deposition did you not testify that 
when you received it back you did not do anything because you 
thought you had a good contract? A. No, I knew I had a good 
contract, Mr. Hall. I did not do anything in regard to what? 

Q. When Mr. Rogers and Mr. Seitz returned to you the con- 
tract of October 9, 1964, with the letter of the 28th asking that 
you make certain changes and that it be properly executed you say 
he was returning it and with that they made the corrections hereby 
marking in green ink corrections that they proposed for you to make 
and for you to execute it and return it to them? A. Now, you are 
telling me. 

Q. Now, my question is: Did you execute it and return it to 
them?) A. Okay. When was this letter sent to me, the letter you 
are discussing? 

Q. The letter of October 28, 1964, says, “We are enclosing 
your contract for certain changes.” A. May I see that letter? 

Q. Yes. “We have carefully reviewed all provisions of each of- 
fer of purchase with the assistance of a competent attorney. We 
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find some errors.”” You can read and see where [77] they have Tre- 

turned the contract to you in this letter of October 28, 1964. A. 
This is the one that gives us different alternates that we could ac- 

cept if we liked to. | 
Q. Let us not get on that. A. After this letter there was 

another letter written by me to Mr. Seitz telling him I am again re- 

turning him the contract and I will expect the alternate at the time 

of settlement. | 

Q. That is the letter of January 10. Let me call your atten- 

tion to page 29 of the deposition. | 

“BY MR. SANDGROUND: 

“Q. Did you have a conversation with anybody, ei- 

ther Seitz, Rogers or Smithy, or anyone else concern- 

ing this letter of October 28, 1964, its contents) after 

that date? | 

“A. Not that I remember, not on that. Not) with— 

I couldn’t contact anyone. 

“Q. Allright. Now, that letter states in part, ‘We 

have advised the H. G. Smithy Company of our! action 
relative to your purchase proposal and have indicated 
to them that we will expect a revised and acceptable 
offer of purchase from you within ten days approxi- 
mately November 12, 1964, or that we will consider 
the option to purchase clause contained in your lease 

waived.” | 

[78] “I show you that language and ask you whether 


you recognize that language as being in the letter, that is, 


the first paragraph on the last page. 
* eK 

“THE WITNESS: Yes. | 

“Q. Allright, did you, sir, by that date reply to that 

paragraph? 


JA 112 


“A No, I already had my contract signed. I did not 
think that was necessary. 

“Q. When did you have your contract signed? 

“A LT offered them — I offered them — I submitted 

to them the same contract that Hechinger’s had submitted 

to them, and I figured that was sufficient. 
“Q. And that is Defendant’s Exhibit No. 3 for purposes 

of identification, the contract, October 9, 1964? 

“A. Right.” 
* OOK 

Q. You were saying now that you returned this contract to them 
and in the deposition you said you did not. 

MR. MILLER: If Your Honor please, he did not say. He said he 
had a conversation. 

MR. HALL: “Submitted to them the same contract [79] 
Hechinger submitted to them and I figure that is sufficient,” and 
that is Defendant Exhibit No. 3. 

THE COURT: Let me see if you can orient me. He is saying 
that which he submitted to Rogers and Seitz was in his judgment 
similar or identical with that which Hechinger had submitted. I un- 
derstand further that he is referring to 30A. 3-A unadorned so far 
as the green markings are concerned, is that the document which 
he believes to be the same as the Hechinger contract? He says he 
returned it with the green ink, he not having made any changes 
therein. He says that subsequently found its way back to him and 
that is where I am, sir. Is that not what we have so far? Is that 
what you understand? 

THE WITNESS: Yes, sir. 


* 


(Plaintiff's Exhibit No. 3-A was received in evidence.) 
* ok 
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(Washington, D.C.; February 27, 1967) 


* Ok 
[81] BY MR. HALL: 
Q. I show you Defendant Exhibits 7-A, -B and -C, to which 
is attached an envelope marked “registered mail’’ and dated|Febru- 
ary 15, 1965. Are those the letters which you sent to Mr. Rogers 
and Mr. Seitz? A. Yes, the same letters you showed me before. 
[82] Q. Actually these are the originals of Plaintiff 7-A, 7-B 
and 7-C, the copies of which you offered into evidence? These are 
the originals? A. Yes, except there is some handwriting on the orig- 
inal that says we are waiting for Mr. Rogers to come into town. 
Q. Whose handwriting is that? A. That is my handwriting. 
Q. That is not on the copies? A. No. 
Q. Do you know when Mr. Rogers is due in town? A. No, I 
do not. * * * 
Q. I show you Plaintiff Exhibit 3-A, which is the contract that 
was returned to you with the green printing on the bottom. A. Yes. 
Someone in Mr. Seitz’s office made the green printing. Is this the one 
you are talking about? ! 
Q. Yes. A. Yes, sir, I see that. 
Q. Friday I showed you the original of that which was retained 
by Mr. Rogers and Mr. Seitz. A. That looks like an original, yes, sir. 
Q. So then you sent this copy and the original copy, being 
Plaintiff 3-A, and the original being Defendant Exhibit 6, |to Mr. 
Rogers and Mr. Seitz in your first offer, did you [83] not? A. 
They got them, we sent them to them. | 
Q. And they returned to you the contract marked Plaintiff Ex- 
hibit 3-A? A. Which they struck out some things in green ink. 
Q. Now, it was your testimony Friday, was it not, that the con- 
tract which I showed you attached to Defendant Exhibit 7-A and 
-C, those were the letters dated January 10, 1965? A. Yes, sir. 
Q. You say that was not the contract which you returned? A. 
That was not a contract that was coming back and forth. He might 
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have had that returned. That was not the contract in question each 
time that we sent back and forth. The only thing I go by is the con- 
tract ihn green ink is the one going back and forth all the time. 

Q. Do I understand that is the one you are relying on as being 
the contract? A. That is the contract that I submtted in order to 
obtain the property or buy the property. 

Q. That is the contract that the plaintiff now is claiming, the 
one which it is entitled to have specific performance? A. Most of 
all of them is the same except anything struck out of there. This 
is the ‘one in question going back and forth, the one in green ink 
here, here some changes were made. 

[84] Q. What I am saying now, is this the contract you are 
relying on? A. I do not understand that question. What do you 
mean relying on? 

Q. Is this the contract which the plaintiff claims that they are 
entitled to specific performance? 

MR. MILLER: Does he mean we are relying on it without the 
changes or we are relying on it with the green ink changes? 

BY MR. HALL: 

Q. Are you relying on it as it is? 

MR. MILLER: With the green ink changes — 

THE WITNESS: No, not with any changes. It was already ac- 
cepted. I did not accept the changes. 

Q. And this is the contract then that you are relying on and 
did not accept the changes? A. That is the contract, one of the 
contracts that I sent to Mr. Seitz to fulfill my agreement as far as 


my lease is concerned. 


Q. This is the contract? A. Yes, one of them. 
x Ke * 


[86] THE COURT: I think he said he relied on 3-A without 
the markings thereon. Is that a fair statement? 
MR. MILLER: Yes, Your Honor. 


* * OK 
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Q. And the next after January 15, 1965, the next communica- 
tion you had with Mr. Rogers and Mr. Seitz was a registered letter 
which you sent them renewing your lease for five years, is that right? 

* * 

THE WITNESS: I would say the correspondence yes, the renew- 
al. 

Q. That was June 19, 1965 renewing the contract? A. Yes, I 
believe so. | 

* OK 

{87] Q. I think you testified before, but let me be sure that I 
understand, in this letter the original in which you say Iam cetinnins 
the contract and also a check, you did not return a check, did you? 
A. If it says I returned a check in there, I would return the check. 

Q. “Enclosed you will find two letters and a check in connec- 
tion with the property at 1600 Benning Road.” That is the original 
of the copy which you testified to. Now, you said you were return- 
ing the contract and the check? A. Enclosed you will find two let- 
ters and a contract and a check, right. 

* | 
[88] BY MR. HALL: | 

Q. Enclosed you will find two letters and the contract ‘and a 
check in connection with the property at 1600 Benning ho North- 
east. A. What date is that? 

Q. January 10, 1965. A. January 10, yes. Go on. You can fin- 
ish reading it. Thank you. 

Q. It is your testimony, your best recollection you returned a 
check? A. Yes. | 

Q. How much? A. It must have been $2,000. That is the only 
check in question. 

Q. You further say that the second letter is for an agreement 
between ourselves that will permit me to decide in which manner 
I will purchase the property and also will act as a statement to show 
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Iam buying the property for $210,000 by you giving the $10,000 

credit to me. Actual sale price will be $200,000 by which I will pay 

you $2,000 in cash. And then in the next letter you say this: 

“In connection with the letter you wrote me on Oc- 

tober 28, 1964, respecting the purchase of the premises 
1600 Benning Road Northeast, I wish to advise you that 
for your protection the three alternates should be for 
$200,000 [89] and you should then give me a receipt 
for $2,000 which I gave you in cash plus said $10,000 
as a credit.” 

Now, did you give them $2,000 in cash? 

THE WITNESS: No, there was no cash transaction. 

Q.' But you said that in the letter? A. Mr. Seitz will under- 
stand that that is $2,000 in a check. There was no cash transaction 
at all. 

Q.' So it is your testimony that you have returned to Mr. Ro- 
- gers and Mr. Seitz your check for $2,000? A. As of what date, 
sir. 

Q. This letter is dated January 10, 1965. A. It says enclosed 
find two letters and a contract and a check on January 10 that was 
returned to him. I imagine if it was sent to him before. 

Q.| And you returned the check and are they still holding it? 
A. No. We have the check. 

Q. How did you get the check? A. The same way we got 
that green ink contract. That check went back and forth also. 

Q. That green ink contract was returned to you with the let- 
ter of October 28, 1964? A. If you go further in the letter you 
find it was sent back again. 

Q. What was sent back again? [90] A. That contract with 
the green ink contract. 

Q. What letter was it sent back in? A. I do not know. You 
have it. This was going back and forth for some time up until last 
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month. I thought I was buying the property. There was never any 
thought in my mind that I did not have the property. | 
Q. Is it your testimony that the contract was returned to you 
in the letter of October 28, 1964, with the green deletions and so 
forth and asked for you to return a new contract? October 28, 
1964, that was returned to you. You admitted that in your) cross 
examination. A. Well, it was, yes, I guess it was returned to me. 
Q. Now, did you not also testify that on December 8,!1964 — 
A. That is prior or after? 
Q. December 8, 1964. This is 1965. A. This is 1967. This 
is a long time ago you are asking these questions about, Mr. Hall. 
Q. I am talking about the letter here of 65. On December 
8, 1965, you received a letter in which they returned the $2,000 
check? A. Yes. | 
Q. That is correct? A. Yes, I imagine. | 
Q. Did you send that check out after that went back to them? 
[91] A. If the letter says — if that letter there is dated afterward 
I sent it back to them after the date in question. You will have to 


give me a pencil and paper to figure all these dates out. I have to 
get this clear in my mind also. I do not understand the dates, Your 
Honor. 


THE COURT: You are entitled to understand. I am understand- 
ing so far that this 3-A, which bears the green markings, was returned 
to you. I further understand that it was with two letters and a check 
for $2,000 which were returned to Seitz as of January 10, 1965. That 
I understand to be his testimony. Is that right, sir? ! 

THE WITNESS: Yes. That is January 10, 1965. * * * | 


* OK OK | 
| 

BY MR. HALL: | 
Q. Is it your testimony now that you returned the $2,000 check 


in your January 10 letter to Mr. Rogers and Mr. Seitz? 
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MR. MILLER: If Your Honor please, I am going to [92] object 
to this continuous repetition. 

THE COURT: He said that. 

BY MR. HALL: 

Q. | What happened to that check since then? A. We have the 
check now. 

Q. ‘How did you get the check back? A. I cannot answer that. 
I do not know. 

Q. \Can you tell the Court why you wrote this letter of January 
10, 1965 and did not mail it until February I presume it is the 13th, 
the stamp on here? It was received on the 15th. A. I do not know, 
sir. 

Q. ‘More than a month later. A. I do not know. It has nothing 
to do with the contract. I do not know why. 

Q. You put on the bottom of one of the letters I presume that 


is your writing on the bottom of the letter Defendant Exhibit 7-C, is 
that your writing, P.S.? A. Yes. “We have been waiting for Mr. Ro- 
gers to come to town.” 
Q. | How long have you been waiting? A. I do not know. Every 
time I called Mr. Seitz he said wait for Mr. Rogers to come to town. 
Q. And you do not know how long you have been waiting? A. 
No. 


* eK 


{[93] MR. HALL: May I offer into evidence Defendant Exhibits 
7-A, 7-B, 7-C and 7-D. 

THE COURT: Is there objection to 7-A, -B, and C and -D? 

MR. MILLER: I have no objection. They appear to be dupli- 
cates of the previous exhibits except for the envelope. But I have no 
objection. 


* * * 


(Defendant’s Exhibit No. 6 was received in evidence.) 
* * * 


eS 


ee 
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[94] MR. HALL: I would like to call Mrs. Polisher. 
Whereupon, 


EVELYN POLISHER 


| 
was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION | 


BY MR. HALL: 
Q. Mrs. Polisher, you are the wife of Mr. Polisher who i tes- 
fied? A. Yes. 
Q. You heard him testify just a few minutes ago that fils check 
of $2,000, which was returned to Brunswick Exchange, was later sent 
back? A. Yes. | 
Q. Now, in your deposition you testified, did you not, in your 
deposition of March 1966, page 113 — before we start on the |deposi- 
tion, do you have that check, has that check been in your possession 
as bookkeeper? A. I believe Mr. Miller has it. 
Q. How did Mr. Miller get it? A. I turned it over to him. 
* * | 
[95] “Q. Do you recall drawing this check which is [96] 
Defendant Exhibit No. 6 for purposes of ec pati 
“A. Ido. 
“Q. And your signature appears thereon? 
“A. Yes, sir. 
“OQ. And was this check sent with this contract? 
“A. Yes, it was. 
“Q. Did there come a time when you received/a letter 
from Mr. Seitz and Mr. Rogers returning the check to 
you? 
“A. Yes, there was. | 
“Q, Are you familiar with the letter and enh check? 
“A. Not verbatim but I have an idea. 
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“Q. Was the check then returned to your possession 
as bookkeeper and secretary? 
“A. Yes, it was. 
“Q. From that time has it ever been out of your pos- 
session up to the time you gave it to Mr. Miller? 
“A. Not that I recall. 
“Q. Did there come a time when you did give the 
check to Mr. Miller to produce here at this deposition? 
“A. Yes.” 
* OK OK 
[97] Q. Then to the best of your recollection when that 
check was returned in 1964 you had it in your possession ever since 
then until you turned it over to Mr. Miller? A. According to our 


letter of January 10 I believe the check was returned to you. 
; * OK 


. Where did you find it? [98] A. It came in the mail, sir. 

. From whom? A. From Mr. Seitz. 

. Do you recall that? A. I recall that it was returned to us. 
. When? A. When, I do not remember. 

. Was it before January 15, 1965? A. I could not tell you, 


. Was it after October 1965? A. I could not tell you, sir. 
- You do not know? You have no independent recollection? 
A. No, sir. 
Q. Do you know whether it came from Mr. Seitz and Mr. Ro- 
gers or from the attorney? A. No, sir, I do not. 
Q. Asa matter of fact, you are not sure whether it even went to 
Mr. Seitz and Mr. Rogers in January of 1965? A. I feel reasonably 
sure if we wrote it in the letter we would not write it if it was not be- 
ing sent. 
Q. But you have no recollection of it? A. I would not swear to 
it. 
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Q. Do you have a recollection of writing the letter? [99 
Yes, sir. 
Q. Did you have a recollection of stating in the letter there was 
$2,000 cash paid? A. Meaning a check. 
Q. Was that $2,000 in cash had been paid? A. Also by check, 
sir. | 
Q. In addition to the check? A. In addition to the check, no, 
sir. There was only one transaction of $2,000. 


Q. That is your testimony? A. Yes, sir. 
* OK OK 


BY MR. SANDGROUND: 

Q. Mrs. Polisher, what role do you have in the office of Bruns- 
wick Exchange? A. I am the bookkeeper. 

Q. Are you also the secretary? A. Yes, sir. | 

Q. And when Mr. Hall was questioning you about certain letters 
marked in evidence as Defendant Exhibit 7 you said that you| recalled 
those letters. Did you prepare them by typing them? A. I believe I 
did, sir. | 
Q. I show you Exhibit 7-A, -B and -C and -D. I ask you [100] 
whether you can recall typing those letters? A. Yes, sir. My initials 
are on them, yes. | 

Q. Was it your custom to type the letters for your husband to 
sign? A. Usually. 

Q. For the business? A. Usually. 

Q. I show you Defendant Exhibits 1 and 2 and I ask you to look 
at those and ask you whether you can identify those? A. I believe I 
typed them, sir. But I am not sure. 

Q. Now, you heard your husband’s testimony about the fact that 
these letters were prepared at Brunswick Exchange to be sent to Mr. 
Seitz. Do you remember when he testified to that on Friday? A. I 
am not sure which letters. | 


| 
CROSS EXAMINATION 
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Q. Well, it was Defendant Exhibits 1 and 2. Now, as Defendant 
Exhibit No. 2, a letter bearing the date of October 9, 1964, could 
you tell us the date you typed that? A. No, sir, other than the 
date that is typed on there. 

Q. So is it your best recollection that it would be typed on 
the day stated on the letter? A. I do not say otherwise because 
I do not know. 

Q. Now, do you see some handwriting on the bottom of that 
letter, Defendant Exhibit No. 2, in black ink? A. Yes, I do. 

[101] Q. What does it say on that handwriting? Would you 
tell us what you can make it out to be? Perhaps I can help you. 
Does it say Defendant Exhibit No. 9 for identification, three pages, 
3-9-66, with some initials? A. Yes, I would say it does. 

Q. Would you keep your voice up please. A. I would say that 
that is what it looks like. 

Q. Do you recall coming into my office for a deposition? A. 
Yes. 

Q. Do you recall on page 128 the following question: 

“Q. I show you Defendant Exhibit No. 9 for pur- 
poses of identification. I feel certain you can identify 
that document, can you not? 

““A. I have never seen this letter before.” 

Do you recall making that answer to that question? 

THE COURT: Read the next one. It says, ‘Yes, I have seen 
this before.” 

BY MR. SANDGROUND: 

Q. |I plan to go on with that. Do you recall making that an- 
swer? A. Yes. 

Q. ‘Then when you examined it again you said you had seen 
it before? A. I said it looked familiar. I do not know now whether 
I typed it or not. I do not recall. 

[102] Q. On page 129 I asked you this question: 
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“Q. Where did you see the letter? 
““A. Ido not know now whether I saw the letter or 
whether the contents of it is familiar to me. 
“Q. You do not deny you saw the letter because it was 
sent for someone else’s signature to go to — 
“A. That I would deny.” 

Do you recall making that answer to that question? 
THE WITNESS: Sir, I could not remember every question that 
was asked me at the deposition. 
Q. Do you recall the circumstances concerning this eee De- 
fendant Exhibit No. 2? A. Yes, sir. 
Q. What were the circumstances? A. That Messrs. Rogers and 

Seitz had accepted our offer, that we had met the conditions — 
Q. Of that letter? A. This letter — no. Iam speaking of the 


circumstances of Defendant Exhibit No. 2, a letter dated ? October. 
* * * 


Q. What were the surrounding conditions that it came to be 
written? How did it come to be written? A. If I can recall correct- 
ly I believe it was because [103] there was a matter of commission 
to be paid to the Smithy Company which Mr. Seitz had asked us 
about. | 


Q. Did anyone suggest that this letter be written, suggest to 
you that this letter be written? A. I believe Mr. Seitz did. 
Q. Do you recall on page 130 of the deposition you were asked 
these questions and gave these answers: 
“Q. Let me see if I can refresh your recollection. 
Was it not a fact that Mr. Polisher indicated you would 
have such a letter prepared for Seitz and Roars signa- 
tures? | 
“A. I do not remember that. 
“Q. You are not denying that this is what took 
place, are you? 
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“A. I do not remember that any suggestion was 
made by us that a letter be written to them. 

“Q. Was any suggestion made by Mr. Seitz and Mr. 
Rogers? 

“A. I do not remember any suggestion being made 
of that sort.” 

Do you recall on page 130 of your deposition giving those an- 
swers to those questions? A. No, sir. 

Q. You do not? A. No. 

{104] Q. Can I ask you if you gave these answers that you 
did at the deposition and were they inaccurate and not correct? A. 
No, sir, if I do not remember, I do not remember. 

Q. Now, do you remember? A. The letters have been brought 
to my attention and there has been a discussion about them in the 
past year since the deposition. 

Q.: There has been discussion since March of 1966? A. That 
is right. 

Q.: Is it a fact that Defendant Exhibit 2 bearing the date of Oc- 
tober 9 ‘and Defendant Exhibit 1 bearing the date of October 9 were 
mailed to Mr. Seitz and Mr. Rogers along with the contract marked 
as Exhibit 3-A bearing the same date? A. Would you repeat that 
question, please? 

Q. You have two exhibits in front of you bearing the date of 
9 October 1964. There is also an exhibit in evidence, 3-A. 3-A 
bears the date October 9, 1964. My question to you is whether 
you sent Defendant Exhibits 1, 2 and 3C to Seitz and Rogers at 
the same time? A. I do not know, sir. 

Q. You have no independent recollection of that whatsoever? 
A. No, sir. 

Q.| Was it your practice to mail documents as soon as they 
were prepared and typed? [105] A. Sometimes. 

Q.| Do you have any recollection of holding or not mailing De- 
fendant Exhibits 1 and 2 which you prepared? A. No, sir. 
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Q. Do you recall that there came a time when you were pres- 
ent at a conversation with Mr. Seitz? A. Yes, sir. 
Q. When was that? A. I do not know. 

THE COURT: Conversation with Mr. Seitz — when? 
THE WITNESS: I do not remember when. 
BY MR. SANDGROUND: 
Q. Was it after October 9, 1964? A. I do not know, |sir. 
Q. Do you recall whether it took place at all in the year 1964? 
A. I do not know that. 
Q. Do you recall where it took place? A. In Mr. Seitz store. 
* KOK 
Q. Who was present? A. Mr. Polisher, Mr. Seitz and! 
* OK | 
[106] Q. Do you recall what was the subject matter of this 
conversation? A. No, sir. 
Q. How is your recollection refreshed that there was|this con- 
versation? A. I remember being in his store. 
Q. Do you recall whether you were talking about ie subject 
matter of this litigation, the property at this time? A. Yes, sir. 
Q. And you were talking about the purchase of the property? 
A. Yes, sir. 
Q. Was this conversation after you had had this correspondence 
back and forth and all, the contract? A. I do not remember the 
date. 
Q. Was anything said in that conversation about the preparation 
of Defendant Exhibits 1 and 2 which you have just been shown and 
looked at? A. I do not remember. 
Q. You do not remember? A. I do not remember. 
* * OK 
BY MR. HALL: | 
Q. Mrs. Polisher, when you were talking about the letters, tes- 
tifying about the three letters which were sent January 15, [107] 
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1965, in which you said there was enclosed there a contract and also 
a check. You heard your husband testify yesterday that no check 
had ever’ been sent since it was returned nor any money and none 
of it had been put up since it was returned. Did he not testify to 
that on Friday? A. I am sorry. I did not understand your ques- 
tion. 

THE COURT: I am not understanding you, sir. 

BY MR. HALL: 

Q. If I recall right, did you hear on cross examination when 
your husband was questioned about the letters of January 10, 1965, 
by Mr. Sandground when he was asked did you return or send a 
check with that and his testimony was no? 

MR. MILLER: Just a moment. I object. I do not recall that. 

THE COURT: That is not my recollection. My recollection is 
he said if that letter recited return of the check, then it was his re- 
collection he did send the check. 

MR. HALL: That was this morning. 

THE COURT: You may be right about this. 

* OK OK 
BY MR. HALL: 

Q. ‘Now, do you recall whether you sent out those letters or 
whether someone else sent them out? A. I probably sent them my- 
self. 

[108] Q. And you wrote them? A. Yes, sir. 

Q. ‘And you know it was recited a contract was being sent with 
it? A. Yes, sir. 

Q. Do you know what contract was sent with it? A. The one 
with the green markings. 

Q. You are positive of it? A. Yes, that is the only one that 
was ever returned to us. 


Q. |Do you recall when the original contract was sent out in 
your letter of October 9, 1964, how many were sent out? A. I do 
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| 
not recall exactly, sir. But there must have been an original and 
several copies. | 
Q. And you recall how many were returned? A. To the best 
of my recollection only one, sir. 
Q. And that is the one with the green markings? A. | Yes, sir. 
Q. And then it is your testimony that it was sent out| again 
on February 16, 1965 and it registered three letters? A. Under 
date of January — 
Q. January 10. It was sent out on the 15th of February? A. 
Yes. 


Q. Do you know what happened to that contract after that? 
* * * 

[109] THE WITNESS: It was returned to us again. 
Q. It was returned to you? A. Yes, sir. 

Q. Do you recall when that was? A. No, sir. 

Q. Was it returned in person or by letter? A. I do not recall, 
Q 

Q. 


| 
. You say you do not know when it was returned? | A. No, 


| 
sir. 
How do you know when it was returned? A. I tho ught 
we had it in our possession. 
Q. You thought you did? A. Yes, sir. 
Q. Well, when the time came after the suit you did present it 
to Mr. Miller, did you not? A.I do not understand your question. 
Q. The contract with the green markings — A. I do/not un- 
derstand your question, sir. 
Q. You said it came back to you, you do not know how, you 
do not know when. I am asking you did you not present it to Mr. 
Miller after the suit was filed, the contract with the green markings? 
A. Iam not sure, sir. 
{110] Q. Do you remember where you kept it after 
back? A. No, sir. 


it came 
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Q. Do you remember anything about it? A. Not too much. 

Q. Not too much? A. This has been going on for three years. 
Had we known in 1964 there would be litigation I would have kept 
a record of all this. 

Q. All right, now, and you do not know anything about any 
check being sent in these letters except what it says in that letter? 
A. That is right, sir. 

Q. In other words, you do not have any independent recollec- 
tion whether a check was sent or not? A. I would not write a let- 
ter stating that a check was going to be sent - 

Q. You have no independent recollection? A. No, sir. 

Q. ‘You have no independent recollection when that check 
came back to you? A. No, sir. 

Q. Or how it came back? A. No, sir. 

Q. And the same thing applies with the contract? A. That is 
right. 

* * * 

{111] MR. HALL: I call Mr. Carl Seitz. 

Whereupon, 


CARL SEITZ 


was called as a witness and, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 


* 


Q. Your wife’s name? A. Anna Seitz. 
Q. She is one of the defendants in this action? A. That is right, 
sir. 


Q. Mr. Seitz, you and Mr. Rogers were joint owners of the Ben- 
ning Road property known as 1600 Benning Road, Northeast? A. 
That is correct. 

Q. ‘And for taxation purposes it is 150 over 36? A. That is right. 
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[112] Q. You had that property leased from some time in 1960 
for a five-year period, is that correct? A. That is correct. 
Q. Who was the lessee? Was it a corporation? A. Brunswick Ex- 
change, Incorporated. It isa corporation. 
* KOK 
Q. I show you Plaintiff Exhibit No. ] and ask you is this the con- 
tract between Brunswick Exchange as lessee and you and Mr. [Rogers 
as lessors dated September 30, 1960? A. That is correct. | 
Q. And attached to that too is Plaintiff Exhibit No. 1, which i is 
a letter dated June 19, 1965. That was a copy of a letter you|received 
renewing this lease? A. That is correct, sir. 
Q. That was renewed for another five years? A. That ig correct, 
sir. | 
Q. Was that in accordance with the lease? {113] A. To the best 
of my knowledge it is. 
Q. Now there came a time when you and Mr. Rogers took steps 
to sell the property, is that correct? A. That is right. 
Q. And did you enter into an agreement with Smithy Company 
as agent to sell the property for you? A. That is correct. 
* oe OK 
{114] Q. I show you a letter or photostat or Xerox of ithe H.G. 
Smithy Company and ask you if that is your signature? A. That is 
my signature. | 
Q. That is a copy of the letter which you just examined, Defend- 
ant Exhibit No. 8? A. Yes, it is. | 
Q. And this is the agreement that you signed with Smithy Com- 
pany? A. I have. | 


* * * | 


[115] (Defendant’s Exhibit No. 8 was received in evi- 
dence.) | 
Q. Now, pursuant to that listing, did the Smithy Company 
through their agent, Mr. Cavin bring you and Mr. Rogers aicontract? 
A. Yes, he has. 
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Q. I show you a contract dated September 22, 1964 and at- 
tached to that is a letter of September 29, 1964 marked Plaintiff 
Exhibit 2. 

* ok OK 

Q. Now, will you look at that and tell us what that is? A. 
That is a contract of Gilbert Hahn. 

Q. To you and Mr. Rogers? A. Yes. 

Q. ‘And the date? A. Is September 22, 1964. 

Q. ‘And attached to that is a letter dated September 29, [116] 
1964. Do you recognize that? A. I do. 

Q. 'That is what? A. The date of the letter is September 29, 
1964. 

THE COURT: From whom to whom, sir? 

THE WITNESS: From Brunswick Exchange, Incorporated. To 
Brunswick Exchange, Incorporated, 1600 Benning Road, Northeast. 

BY MR. HALL: 


Q. Now, do you recognize that as a letter sent to Benning Road 


enclosing this proposed contract? A. Yes. 

Q. Of Mr. Hahn’s? A. Yes, sir. 

Q. Do you know why that was sent to Brunswick Exchange? A. 
To notify him we had an offer from H. G. Smithy Company to pur- 
chase the property. 

Q. Now, after that was sent out to Brunswick Exchange did you 
hear frorn Brunswick Exchange? A. We have. I have in fact. 

Q. I show you Defendant Exhibit 6 and Plaintiff Exhibit 3-A and 
the Defendant Exhibit 1 and Defendant Exhibits 2,3, 4and 5. Now 
will you tell the Court with respect to these two contracts and these 
letters whether or not you received them from Brunswick Exchange? 
{117] A. I have. 

THE COURT: By them meaning all of the enumerated exhibits? 

MR. HALL: All the enumerated exhibits. 

THE COURT: All right, sir. 


THE WITNESS: Yes. | 
BY MR. HALL: | 

Q. What did you do, if anything, after you received these letters 
from Brunswick Exchange? A. I read them over and I put themjin an 
envelope and then sent them to Mr. Rogers. 

Q. Lask you to look at that and see whether or not you re¢eived 
that? A. Yes, I have. 

THE COURT: What is that, sir? 

MR. HALL: This is a letter dated October 9, 1964. 

THE WITNESS: That is right, sir. 

BY MR. HALL: 

Q. Did these contracts have any relationship to that letter?) 
Yes. 

Q. What? A. Of purchasing the property. 

Q. Did this letter and contract and these other papers come to- 
gether? [118] A. I had a lot of mail come in at one time, all come in 
one big envelope. 

Q. And that was these two contracts and enclosing letter? A. 
Those two and maybe more. But there was more than one and two. 

Q. This is the enclosing letter of the 9th? A. Yes, sir. 

MR. HALL: May I have Defendant Exhibit 9 marked for identi 
fication? 


*** i 
| 


THE COURT: For the record, that is a letter from? 
MR. HALL: From Brunswick Exchange enclosing the contract 
to Seitz and Rogers. 


** * 


BY MR. HALL: 

Q. What did you do with these? A. After I received themil read 
them and mailed them to Mr. Rogers. 
Q. What is the next thing that happened, if anything? A. yen 

the check was enclosed with it for $2,000. 


? 
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Q. I show you a check marked Plaintiff Exhibit No. 4, a check 
marked Bladenview Auto Parts, Carl Seitz, Anna Seitz, Jeannette S. 
Rogers, Eldon J. Rogers. Is that the check you received? [119] A. 
That is the check. 

Q. What did you do with this? 


* OK 


THE WITNESS: I put it in the desk drawer. 
* KOK 

Q. I will ask you whether or not after that did you hear from 
your co-owner, Mr. Rogers, in reference to these papers you sent? A. 
In October, about 26th or 28 of October I got a letter on it from 
Mr. Rogers. 

Q. I show you Plaintiff Exhibit No. 5, a letter dated October 
28, 1965. 

THE COURT: You mean 1965 or 1964? 

MR. HALL: October 29, 1964. It is directed to Mr. [120] 
Manual Polisher, President, and I ask you to look at that and exam- 
ine it. Whose handwriting is that? 

THE WITNESS: Mr. Rogers’. 

Q. Did you ever do any personal correspondence in this case? 
A. i have not. 

Q. Who did all of the correspondence? A. Mr. Rogers. 

Q. When you got any of these papers what did you do with 


them, if anything? 
* eK OK 


THE WITNESS: I read them and the one that was to be sent 
to Mr. Polisher I sent it to Mr. Polisher. 
. When they came back from Mr. Rogers? A. Yes. 
. And is this letter in Mr. Rogers’ handwriting? A. That is. 
. Did it come back to you? A. It did. 
. What did you do with it? A. I mailed it to Mr. Polisher. 
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| 
| 

Q. After you mailed this letter of October 28, 1964 to Mr. 
Manual Polisher, President, Brunswick Exchange, did you have [121] 
any telephone conversation with him between that date and Decem- 
ber 8, 1964, if you recall? A. I must have. | 

Q. I show you a letter of December 8, 1964, which is marked 
Plaintiff Exhibit No. 6, and ask you if you can identify that? A. 
Yes, I do. 

Q. Whose handwriting is it? A. Mr. Rogers. 

Q. Did you send this to the Brunswick Exchange? A. I 

Q. I call your attention to the last paragraph there. A. 
sir. 

Q. The last paragraph says, ‘Your check in the amount 
$2,000 submitted with your previous offer is enclosed’? A. That 
is right. 

Q. Was the check enclosed with this letter? A. It was. | 


Q. Was it mailed to Mr. Polisher? A. Yes, sir. 


Q. To the Brunswick Exchange? A. It was mailed to Bruns- 
wick Exchange, Incorporated. | 

Q. Was this letter personally to you? A. It was. 

Q. How about the letter of October 28, 1964? [122] Al 
That was mailed by me. 

Q. Now, I will ask you whether or not this check or any other 
check from Brunswick Exchange or from Mr. Polisher or Mts. Pol- 
isher or either of them or both, did you ever get any other check 
after that was returned? A. No, sir. 

THE COURT: Now, you say any other check. Are you in- 
tending to embrace the return of this check also? 

BY MR. HALL: 

Q. Any other check, not this check, any other check fi 
Brunswick Exchange, Mr. and Mrs. Polisher, either jointly or 
arately? A. No, I have not. 
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Q. And did you ever receive back this check from them 
after it was sent by you on December 8, 1964? A. I have not. 

Q. Did you ever receive any cash from either one of them in 
connection with this contract? A. I have not. 

Q.| Did you ever have any conversation with either Mr. Pol- 
isher or Mrs. Polisher in connection with these contracts after they 
had been sent back on October 28, 1964? A. I have. 

Q. Who was the conversation with? A. Mr. Polisher. 

{123] Q. Can you tell me where it took place? A. It started 
out at my place of business, but there was so much confusion back 
in my store. There is a combination of office and stockroom and 
on Saturday - this happened to be on Saturday. 

Q. Before you get into that, how was this meeting arranged? 
A. Mr. Polisher called me and wanted to see me. 

Q: Do you know when that was, what month and year? A. 
Well, to the best of my recollection it was about a year — the date 
I could not establish. It was 1964. 

Q. He called you you say? A. He did. 

Q. Asa result of that call what did he do? A. He came out to 
see me. 

Q: Where did your conversation take place? A. We started in 
the back of the store, in the stockroom, but there was too much con- 
fusion there and Mr. Polisher made the suggestion that we could go 
some place else. I said how about Howard Johnson and he said that 
is fine and we went to Howard Johnson. 

Q. How far is that from your store? A. A little over a mile from 
the store. 

Q. Did Mr. Polisher come alone or was anyone with him? A. 
There was another man with him. 

[124] Q. Do you know who he was? A. All I know is he — I 
do not remember his name — but he told me he was an accountant or 
his bookkeeper, I do not know which. But it is one of the two./ 
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Q. What was the nature of the conversation? Will you tell me 
what transpired in this conversation? A. Well, to begin with he 
started to talk to me about not having to pay the $10,000 com- 
mission. I told him that I could not do a thing and for him to 
put it in writing to Mr. Rogers and let him read about it and we 
would have to decide upon it. 

Q. That was about what time in respect to the year? Al 
Well, it was maybe October. I imagine it was some time in Oo 
tober. | 

Q. Was it before you had returned the check to him? A. 
was. 

Q. After you told him to put it in writing did you get any 
writing from him? A. No, I did not. | 

Q. And then it followed up after that with the letter of De- 
cember 8, 1964, in which you returned the check? A. That is righ 
sir. | 

* OK 

[125] Q. Now, when did you hear from Mr. Polisher or Bruns- 
wick Exchange after the letter of December 8, 1964 was written re- 
turning the check? A. It was on February 15, 1965. We have the 
letter to the effect. 


Q. I show you Defendant Exhibit 7-A, 7-B, 7-C and attached to 


| 
that is a registered envelope marked 7-D. A. Yes, sir. | 


Q. I ask you to examine those and ask you whether or not you 
received them? A. I did. | 
Q. Where are they directed? A. To Mr. Carl Seitz, Mr. Eldon J. 
Rogers, 4614 Cedar Ridge Drive, Oxon Hill, Maryland. 
Q. I show you this document purporting to be a contract and 
ask you if you received that the same time in that letter? 
[126] MR. HALL: May we mark this Defendant Exhibit No 
10? 
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(The document referred to was marked Defendant Ex- 
hibit No. 10 for identification.) 
BY MR. HALL: 
Q. IL ask you to look at that contract. What is the date of it? A. 
October 9, 1964. 
Q. Now, will you tell me whether or not that came with this reg- 
istered letter? A. It did. ; 
Q. How do you know? A. It must be my markings. There are 
my initials at the corner here. 
Q. What is the date on it? A. 2-15-65. 
Q. These are your initials there? A. Yes, sir, right under it. 
Q. This is a contract you received with this registered mail? A. 
That is right. 
Q. Did you notice at the time that it was dated January 10, 
1965? A. I did. 
Q. What did you do with this material, these three [127] letters 


in the contract? A. I referred them to Mr. Rogers. 

Q. What did he do? A. I mailed it to him. 

Q. Was there any response, did you or Mr. Rogers make any 
response to this? A. None whatever. 

Q. Now at the time I note here it says that this contract is 
returned together with a check. Was a check in this letter ? A. No, 
sir. 


. Any check? A. No, sir. 

. Was this check in the letter? A. No. 

. Was this check in the letter, Plaintiff Exhibit 42 A. No. 

. Was any cash in it? A. No. 

. Well then from this time up until you and Mr. Rogers set- 
tled on this contract did you have any deposit from Brunswick Ex- 
change, any way of cash or check? A. None whatever. 

Q. Did you have any from either Mr. or Mrs. Polisher? A. No. 
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Q. When did you hear from them again? [128] A. In June 
in 1965. 
Q. What was the nature of that communication? A. Renewal 
of the lease. 
Q. That was the letter of June 19, 1965? A. Yes, sir. 


Q. Was any other correspondence in the letter? A. No. | 
* Ke 


{129] Q. Did you hear any more about these particular terms 
here in this letter? A. Well, I got so many letters together at one 
time it was too much confusion to me. | 

Q. So what did you do? A. I sent it all to Mr. Rogers. | 

[130] Q. And you left it up to him to handle? A. Always. 


* KOK | 
| 
i 


CROSS EXAMINATION 
BY MR. SANDGROUND: | 


Q. Mr. Seitz, did there come a time in the negotiation for the 
sale of this property that you received a letter from Gilbert Hahn, 


Jr., telling you who the real person and interest was? A. I did. 
| 

* Ke 
| 


Q. I show you Defendant Exhibit 11 marked for identification 
and ask you whether you can identify that document by your sig- 
nature appearing thereupon? A. I do. 

Q. What was the date of that letter? A. September 22, 1964, 

Q. Was that the letter from Mr. Hahn to you and your partner 
relative to the property? [131] A. That is correct. 

* * * 
(Defendant’s Exhibit No. 11 was received in evidence.) 
BY MR. SANDGROUND: 

Q. At the time of October 9, 1964, when you had received 
the contract, which is Plaintiff Exhibit 3-A and Defendant Exhibit 
6, and you also received according to your testimony Defendan 
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hibits 1 through 5 which were the letters which you have in front 
of you unsigned bearing the date of 9 October 1964, did you read 
those documents when they arrived? A. I did. 

Q. And before the time that you received the letters, Defend- 
ants Exhibits 1, 2, and the copies 3, 4 and 5, had you ever had a 
conversation with Mr. Polisher about them? A. No, I had not. 

Q. Did you tell Mr. Polisher to write these sort of letters to 
you? A. I did not. 

MR. MILLER: I object, Your Honor. He said he did not have 
any conversation. 

THE COURT: Well, I will let him finish. We have no jury. He 
said he did not talk to him about this particularly [132] either. 

BY MR. SANDGROUND: 

Q. At any time thereafter did you have a conversation with 
Mr. Polisher about those particular letters? A. After October we 
had conversation at Howard Johnson. But I do not know if these 
letter$ were involved or not. All I remember is he wanted the 
$10,000 off the contract. That was the main topic of conversa- 
tion. I told him to put it in writing and I would mail it to Mr. 
Rogers. 

Q. Was that before the time you received these letters? A. 
After. 

Q. You saw a letter bearing October 28, 1964, which was a 
letter from Mr. Rogers. 
Do you recall that letter? A. I do. 

Q. Did Mr. Polisher at any time reply to the letter of October 
28, 1964? A. He has not. 

Q. Did Brunswick Exchange on their letterhead in any way re- 
ply? A. They have not. 

Q. Now, I show you Plaintiff Exhibit No. 6 in evidence, Decem- 
ber 8, 1964. Was this mailed to you by Mr. Rogers before it was for- 
warded? A. Yes. 
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Q. Did you read it? [133] A. I did. | 

Q. Did you then forward it to Brunswick Exchange? A. I did. 

Q. Was there ever any reply specifically to that letter in the 
month of December, 1964? A. No. | 

Q. Was there ever any reply to that letter at all? A. To) this 
letter - the next communication I got was in February, February 
15, after this one. 

Q. And that was February 15, 19652 A. That is correct. 

Q. Did you in the late fall of 1964 and up to February com- 
municate with Mr. Cavin, the broker? A. Mr. Cavin communicated 
with Mr. Rogers. | 

Q. Did you ever have any conversations with Mr. Cavin in the 
fall of 1964? A. I believe he made a ’phone call. 

Q. Did he ask you whether it was all right for Mr. Hahn’ $s 
client, the Hechingers, to go ahead and set up settlement? 


MR. MILLER: I object, Your Honor. I withdraw the objec- 


tion. 

THE COURT: You may answer. 

THE WITNESS: Well, according to the letter that we sent him, 
we told them that we did not get a reply from Mr. Polisher. I thought 
he just forgot or did not want to go through [134] with the contract. 
That was my assumption. 

BY MR. SANDGROUND: 

Q. Did you tell this to Mr. Cavin? A. I did. | 

Q. Did you ever send copies of Defendant Exhibits 1 through 5 
to Mr. Cavin or Mr. Hahn? A. These here? 

Q. Yes. A. I do not recall sending them to him. 

Q. You just sent these on to Mr. Rogers? A. Yes. 

Q. And prior to the time they went to Mr. Hall you never saw 
them again? A. That is correct. 

Q. Now, there came a time when you went to settlement on this 
property, is that correct? A. Yes, sir. | 
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Q. In 1965? A. That is correct. 

Q. Who was present at settlement? A. Well, Mr. Hahn, Mr. Hall, 
Mr. Cavin, Mr. Hechinger, and somebody else was there, but I do not 
recall his name. 

THE COURT: And Mr. Seitz was there? You were there, sir? 

THE WITNESS: Yes, sir. 

[135] BY MR. SANDGROUND: 

Q. You were there personally? A. Yes, sir. 

Q. At that time you settled on the property under the contract 
you had with Mr. Hahn acting for Mr. Hechinger, is that correct? A. 
That is correct. 

Q. Did there come a time when you signed the lease of this prop- 


erty to the new purchasers? A. I did. 
* OK OK 


(Defendant’s Exhibit No. 12 was received in evidence.) 
Q. This is your signature upon this document? A. It is. 


MR. SANDGROUND: May this be marked as Defendant Exhibit 
No. 13 for identification? 

(The document referred to was [136] marked Defend- 
ant’s Exhibit No. 13 for identification.) 

MR. SANDGROUND: It is a photocopy of a letter from Mr. 
Seitz and Mr. Rogers to Mr. Cavin dated 26 October 1964. 

THE COURT: Who was that from, sir? 

MR. SANDGROUND: From Seitz and Rogers to Mr. Cavin. 

MR. MILLER: I have no objection. 

THE COURT: It is received. 

(Defendant’s Exhibit No. 13 was received in evidence.) 
BY MR. SANDGROUND: 

Q. I show you Defendant Exhibit 13 and ask you if you can 
identify the second page, your signature to that letter? A. That is 
correct. 

Q. That letter is in the handwriting of Mr. Rogers? A. Yes. 
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Q. Mr. Rogers wrote it and presented it to you and you signed 
it? A. I signed it and mailed it to Smithy Company. | 
MR. SANDGROUND: Could I have this marked? 
(The document referred to was marked Defendant’ s Ex- 

hibit No. 14 for identification.) 

MR. SANDGROUND: This is a letter to Mr. Cavin from| 
Rogers dated 8 December 1964, initialed by the pre-trial [137: 
missioner. 

Q. Was it the procedure for your partner, Mr. Rogers, to 
the letters, mail them to you and then you would remail them? 
That is a fact. 


* * 


(Defendant’s Exhibit No. 14 was received in evidence.) 


* * * | 

Q. Did you mail that letter to Mr. Cavin on this date? A. Yes. 

** * 
(Whereupon, at 12:30 p.m., the court recessed until 
1:45 p.m. the same day.) | 

[138] MR. HALL: Your Honor, when I was examining | 
Seitz I had marked for identification Defendant Exhibit No. 9 
Defendant Exhibit No. 10, No. 9 being the original of the letter of 
October 9 and No. 10 being a copy of the contract which he testi- 
fied was with the letter of January 10. | 

THE COURT: No. 9 was a letter? 

MR. HALL: The original of the letter of October 9, 1964. 

THE COURT: All right, sir. 

MR. HALL: And No. 10 was the copy of a contract dated Oc- 
tober 9, which he says was enclosed with the three letters dated Jan- 
uary 10. They are marked but I failed to ask that they be admitted 
into evidence. : | 

THE COURT: With no objection they will be received. I think 
9 was received. And 10 is now received. | 

(Defendant’s Exhibit No. 10 was received in evidence.) 
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[139] BY MR. SANDGROUND: 

Q. Mr. Seitz, did there come a time when you had a conversation 
with Mr. Polisher either in the late part of the year 1963 or early in 
1964 before August of September of 1964 about the sale of these prem- 
ises? A. I did. 

Q. To your best recollection when did this conversation take 
place? A. About July. 

Q. In the year 1964, sir? A. That is correct. 

Q. Where did the conversation take place, sir? A. At Mr. Pol- 
isher’s place of business, his car rental place on Eighteenth and K or 
I think Eighteenth or Nineteenth and K Street. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Who was present at the convesation? A. Mr. Rogers and 
Mr. Polisher and myself. 


* Ke OK 


[141] CROSS EXAMINATION 


BY MR. MILLER: 

Q. Mr. Seitz, in October of 1964 you had known the Polishers for 
quite a long time, had you not? A. I had. 

Q. You visited their place many times? A. Occasionally. 

Q. And on their windows are the signs, is it not a fact that they 
had the words Bladenview Auto Parts? A. That is correct. 

Q. Over a period of time you accepted their check in the name of 
Bladenview Auto Parts? [142] A. That is correct. 

Q. Did you ever make any inquiry as to who Bladenview was? A. 
No, I did not. 

Q. It did not make any difference? A. No, so long as the check 


was good. 

Q. Mr. Seitz, when you were given this letter to sell this property 
from the Smithy Company, which I will refer to as Defendant Exhibit 
No. 8 — 

THE COURT: That is a listing? 


* * 


BY MR. MILLER: 

Q. Iam informed by your counsel, Mr. Hall, that the aiotaeutic 
copy which was produced is signed only by you and not by Mr. Rogers, 
is that true? You may have the photostatic copy. A. That is true. 

Q. You did not send that on to Mr. Rogers? A. I believe I did. 

Q. You did. Is there any particular reason why he did [143] not 
sign it? A. Ido not know. You have to ask Mr. Rogers. 

Q. At the time that you signed this, was it dated August 6, 1964, 
did you inform Mr. Polisher that you had listed this property with any- 
one? A. We sent them a letter to that effect, prepared by Mr. Cavin. 

Q. Do you know the date of the letter, sir? A. Not exactly, no. 

Q. You did not send any? A. I did not prepare a letter, no. I 
sent a letter but I did not prepare it. 

Q. Iam not talking about the letter of September 29 when| you 
received the offer from Mr. Hahn on behalf of Hechinger. I mean be- 
fore that letter. A. Now, which letter do you refer to? 

Q. I will show it to you, sir. A. I would like to see it. 

Q. It is Plaintiff Exhibit No. 2. My question, sir, is before that 
letter, Plaintiff Exhibit 2, dated September 29, 1964, did you corres- 
pond or write Mr. Polisher any letter telling him you are listing the 
property for sale? A. The only mail was prepared by Mr. Cavin and 
I signed and I mailed it to him. 

Q. Is this the letter, Plaintiff Exhibit 2? [144] A. That i is it. 

THE COURT: I do not understand yet. Is the witness saying 
that this letter was prepared by Mr. Cavin and sent to Mr. Polisher? 

THE WITNESS: No, he sent it to me for signature and I mailed 
it to Mr. Polisher. 

BY MR. MILLER: 

Q. My question is, prior to the date of this letter, September 29, 
did you send any other letter to Mr. Polisher? A. Not that I can re- 
collect. 

Q. Now, as you have just mentioned you received the shee 
through the Smithy Company and Mr. Cavin prepared the letter of 
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September 29, 1964, Plaintiff Exhibit 2, and you sent it to Mr. 
Polisher, is that right? A. That is right. 

Q. Now, right after that you received, did you not, the con- 
tract of October 9, 1964? A. Yes, sir. 

Q. I am going to show you Plaintiff Exhibit 3-A, -B, -C and 
-D and ask you whether or not you received these altogether in the 
same package from Mr. Polisher? 

* * OK 

MR. MILLER: I referred to them by Plaintiff Exhibits 3-A, -B, 
< and -D. 

* OK 

[145] Q. In the letter that was sent to you by Mr. Polisher 
did you receive all these four documents in the same package in con- 
nection with a letter which is dated October 9? A. No, I did not 
get them all at the same time. 

Q. I refer you to Defendant Exhibit No. 9 and ask you whether 
you received that letter? I think you already stated in direct exami- 
ation you had. A. I did. 

Q. When did you receive that? A. About October 10, the day 
after. 

Q. Now enclosed with this Defendant Exhibit 9 you did also re- 
ceive the check I think you told us? A. That is correct. 

Q. I will ask you thenin this letter did you receive the four docu- 
ments | have just mentioned in evidence, Plaintiff Exhibit 3-A, -B, -C, 
and -D? A. I did not. 


Q. Which ones did you receive? A. To the best of my recollec- 
tion this one here. 

Q. This one here. A. With the signatures on it. 

Q. You point to Plaintiff Exhibit No. 3-D? [146] A. That is 
right. 

Q. Now, I refer to Plaintiff Exhibit No. 3-A. There is also some 
signatures on there, are there not? A. Yes. 
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Q. Did you receive that at the same time? A. I might have re- 
ceived it at a later date. 

Q. My question is, did you receive it? A. If I received it, i has 
my initials on it. 

Q. You say that this one, 3-D, has your initials on it? A. 
not say it did. 

Q. You told us that you did receive 3-D with that letter a Oc- 
tober 9? A. I am not positive. 

Q. Look at it, sir. A. I have a lot of papers received at the 
same time. So I referred them to Mr. Rogers. 

Q. Let us be sure now. Again I ask you which of these four 
papers marked as Plaintiff Exhibit 3 did you receive with this let- 
ter of October 9, Defendant Exhibit No. 9? A. Well, I do not know. 
I remember her signature. I do not rmember knowing about ones 
without signatures. 

Q. I asked you what you received with the letter of October 9, 


A. Well, I am positive about this one. 
| 
* Ke 


[147] Q. You received certain letters from him, did you not? 
A. Yes. 
Q. You are sure about Plaintiff 3-D but you are not certain 
about Plaintiff 3-A? A. No. 
Q. And the reason you mention as receiving it is becaus¢ of 
Polisher’s signature is on 3-D? A. Whatever 3-D is. 
Q. That is this letter? A. Right. | 
Q. There are also signatures on 3-A. Can you tell why you 
can know for certain you got 3-D but you are not certain you got 
3-A? A. There were no markings on it. There are only markings 
right here. 
Q. On 3-D. What kind of markings? A. I mean these in green 
ink. That is not my writing. | 
Q. Do you know whether or not that is Mr. Rogers’ [148]! writ- 
ing? A. I am not a handwriting expert. 


I did 
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Q. Then your answer is no? A. That is right. 

Q. I show you what has been marked in evidence as Defendant 
Exhibit 10 and askyou whether or not that contract came with the 
letter of October 9? A. No, not this one. 

Q.| How do you know that did not come? A. Because I marked 
it on the corner here and put my initials on it. 

Q.| Who told you to do that? A. When we got involved I did it 
on my own. ; 

Q. When did you get involved? A. Well, some time in January. 
It got so complicated, I thought I would start marking things. 

Q. Now, when you received No. 10 of the defendant, which you 
say you just marked with a date? A. That is right, my initials are on 
here. 

Q.: At that time on the front of it there is some blue ink scatch- 
ing through some of the printing under the words “‘lease held by pur- 
chaser from seller.” Do you see that? A. Yes. 


Q! Was that on there at the time? A. I do not remember. 
[149] Q. Now I show you on the reverse side — do you know 
whether or not it was signed on the reverse side? A. I do not re- 


member. 

Q: Now, since you say that you did not receive Plaintiff Exhib- 
it No. 3-D and 3-C, do you know when you got those two which do 
not have any signatures on them? A. A lot of it came in the mail, 
a lot of correspondence, three or four letters and they were in. 

Q! When? I am referring to these two. A. On October 9 and 
10. 

THE COURT: What numbers are they? 

MR. MILLER: 3-C and -B. 

BY MR. MILLER: 

Q. So you think 3-B and -C came along with the letter of Oc- 

tober 9? A. I think so. 
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Q. When you received these forms under this letter of October 
9, which you say was either on 9 or 10? 


* KOK 


THE COURT: Now I understand from the witness at that time 
to state he received it about October 10 and he did enclose a check 
and Plaintiff Exhibit 3-D? 

[150] MR. MILLER: Yes, Your Honor, and he is not sure about 
3-B and 3-C. | 

THE COURT: Allright. But he is not sure whether they did 
come or not with 10-9. 


BY MR. MILLER: 

Q. With respect to Plaintiff Exhibit No. 3-A, what is your best 
recollection when you got that? A. I do not recollect receiving it. 
Q. That is the one with the green ink? A. That is right. | 

Q. When did you receive Defendant Exhibit No. 10, which 1as 
the blue ink on it? A. The one with the blue ink on it we got o1 


February 15. | 
Q. When you got the package on October 10 with the check 
you said as I recall that Mrs. Polisher called you up about the check? 
A. That is right. | 
Q. When did she call you? A. I believe the following day, very 
close after the mail on the contract. 
Q. On the 11th? A. Well, I would not be sure of it. Ido not 
know how the mail runs, but the day after I received it Mrs. Polisher 
made the ’phone call. 
[151] Q. And told you to hold the check? A. She said not to 
deposit it. 
Q. She told you why? A. She said she did not have enone 
money to cover it at the time. 
Q. Did she tell you when? A. No. | 
Q. Did she tell you when the money would be in the bank? 


No. 
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Q. Did you ask her anything about how long you should hold it? 
A. No. 

Q. You did not have any doubt the check would be good, did 
you? 

MR. HALL: I object, Your Honor. 

THE COURT: It does not make any difference. I understand 
that he was asked to hold it, that there was not sufficient funds in the 
bank, is that right, sir? 

THE WITNESS: She said she did not have enough money to 
cover it. 

THE COURT: All right. 

BY MR. MILLER: 

Q. Did you tell her since that time you were sending the con- 
tracts back and they were not acceptable? A. Not that day. 

[152] Q. When you got the check, you held the check and 
did not send it to Mr. Rogers? A. No. 

Q. But you did send whatever contract that was sent to him? 
A. That is correct. 

Q. Did you send them all? A. To the best of my knowledge 
I did. 


Q. How many? A. I do not know. I do not remember. 

Q. Now, look at all of these contracts which are marked as 
Plaintiff Exhibits Nos. 3-A, -B, -C, and -D and Defendant Exhibit 
No. 10. Would you tell us which of those five, those four, which 
ones you sent to Mr. Rogers? 


* KK 
THE WITNESS: Well, to the best of my recollection I might 
have sent this one because it was signed. 
Q. That is 3-D, all right, sir. Was there any other [153] one? 
A. I do not know if I sent any more or not. I might have sent 
them all. 
Q. When you sent that -D, you called Mr. Rogers up by tele- 
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phone and told him you had gotten these papers? A. I dg not 
know. I do not remember calling him. 
Q. Did you write another letter along to him and tell|him 
anything about it? A. I did not write him any letters. 
Q. I take it from what you said, when you put these in 
an envelope and sent them on to him, this was called to him with 
no explanation? A. They had previous correspondence on it from 
Mr. Cavin according to these contracts. | 
Q. Now, you say you had some previous correspondence but— 
A. It was written by Mr. Cavin. 
Q. But you did not have Mr. Rogers sign that letter of the 
29th of September? A. Where is the letter? I mailed him this one 
and had this correspondence with him. 
Q. You mailed Mr. Rogers Plaintiff Exhibit No. 2? A. I sure 
had. | 
Q. All right, sir. And you say you also mailed correspondence 
to him. What correspondence? [154] A. Whatever correspond- 
ence is attached to it. | 
Q. This letter is dated September 29, is that right? A. lYes. 
Q. Now, after you sent these things to Mr. Rogers, could you 
tell us approximately what date you sent them? A. In late |Sep- 
tember. | 
Q. I am talking about the papers you got from Mr. Polisher 
which you say you got on October 9. When did you mail those pa- 
pers to Mr. Rogers? A. Some time in October. 
Q. Do you remember the date? A. I do not. 
Q. Was it the next day after you got them or several days af- 
terwards? A. I will not commit myself to that because I do not 
remember. | 
Q. When you sent them to him did you receive a ’phonejcall 
back from Mr. Rogers after they were mailed? A. I might ha 
Q. Did you get any letter from Mr. Rogers? A. We got! it 
back later on in October. 
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Q. Did you get a letter from him? A. It is the letter that is 
attached to it. It has handwriting. 

Q. I show you what is in evidence as Defendant Exhibit [155] 
No. 13. Is this what you are referring to? A. That is the letter. 

Q. That is Defendant Exhibit 13. 1 understood you to say 
you did get that? A. I did. 

Q. Did you get a covering letter with it, that is another letter 
from Mr. Rogers explaining what to do with it? A. I just got that 
letter and I referred it to Mr. Polisher. 

Q. But you did not send Mr. Rogers another letter along with 
this one, Defendant 13? A. I do not remember. There might have 
been a note attached to it. 

Q. Do you know what the note said? A. I do not. 

Q. Then you forwarded this No. 13, Defendant, to Mr. Cavin? 
A. Yes. 

Q. Referring again to Defendant Exhibit 13, on which you say 
you got a note attached to it, do you remember when you got it? 
A. I do not. 

Q. I show you now Plaintiff Exhibit No. 5 and ask you whether 
or not you wrote this? A. I did not write it. 

{156] Q. Who wrote it, do you know? A. Mr. Rogers. 

Q. It was in his handwriting? A. Yes, sir. 

Q. Now, your signature, does it not appear on there? A. That 
is correct. 

Q. Did you sign it? A. I did. 

Q. When? A. After I received it. 

Q. When did you receive it? It is dated October 28. A. Any 
time after October 28, maybe two or three days after that. 

Q. Did you receive that letter, Plaintiff Exhibit 5 and Defend- 
ant Exhibit 13 dated October 26 at the same time or did you receive 
it at different times? A. It could have been at the same time. 

Q. But you are not sure? A. No. 


JA 151 


Q. Now, Mr. Seitz, look at Plaintiff Exhibit No. 5. You are fa- 
miliar with it, are you not? A. I am, sure I am. | 
Q. You notice there are two alternates after accepting the con- 
tract as good faith attempt to buy the property, there are two alter- 


nates attached to that? 


% OK Ok 


{157] Q. Look at the alternates and tell us whether or not you 
knew about those alternates when you received the letter? A. jI do 
not remember any details about it. 

THE COURT: By all you mean all the provisions? 

BY MR. MILLER: | 

Q. All the provisions in that letter of October 28 — did you 
know anything at all about those alternates? A. Nothing except 
for what is in the letter. 

Q. When did you first learn about the mention of alternates? 
A. After I got this letter. | 

Q. From Mr. Rogers? A. That is correct. 


* OK 


Q. Mr. Rogers never wrote you or called you or spoke [to you 
about those alternates? A. He probably did. He might have. 
* OK OK 
Q. Do you have any knowledge at all why he offered the|[ 158] 
alternates? A. I do not. 
THE COURT: By he you mean Rogers? 
MR. MILLER: Yes, Your Honor. | 
Q. When you received this letter dated October 28, could you 
tell us approximately when you received it? A. Shortly after the 28th, 
maybe two or three days afterwards. It takes about two day$ to get 
mail. | 
Q. Did he return any one of the exhibits, 3-A, 3-B, 3-C pr 3-D 
or Defendant Exhibit No. 10? A. I do not remember. 
Q. Now, look at Plaintiff Exhibit No. 3. A. Which is 3? 
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Q.'3-A, with a green ink change. It has on the back of it some 
printing, corporation owners and officers and corporation owners are 
printed in green ink ‘“‘and officer” is printed. Do you recognize any 
of that to be Mr. Rogers’ handwriting? A. I do not. That is printed. 
I recognize his handwriting but that is printed. 

Q. Down below the word “executed is written out, is that his 
handwriting”? A. I could not swear to it. 

Q.' Then you are not too sure about his handwriting? A. Abso- 
lutely not. 

ae Ke OK 

[159] Q. When you received the letter dated October 28 did it 
contain and have in it Plaintiff Exhibit No. 3-A as changed with the 
green ink in it? A. I do not recollect. 

Q.' Before you sent the contract of Brunswick Exchange to Mr. 
Rogers did you know anything about the changes that were indicated 
on the back, that is by taking out the right of the Brunswick Exchange 


to demolish the property, to raze it and also about a subordination 
clause? A. Before it was mailed? 

Q. Yes, sir. A. No. 

Q: When did you first see it? A. I do not remember seeing that 
before. 


* OR Ok 


[160] Q. I show you what has been in evidence as Defendant 
Exhibit 6, which is also dated October 9, signed by Mr. and Mrs. Pol- 
isher. Was this exhibit Defendant No. 6 given to you and submitted 
to you in this letter of October 9, 1964? A. Ido not remember. 

Q. Do you know whether you sent that particular contract on 
to Mr. Rogers? A. I do not remember. If I do not remember, how 
could I have sent it. 

* KOK 

Q. Now, on the back of Defendant Exhibit No. 6 is in blue ink 
the same thing that appears on Plaintiff Exhibit No. 3-A. Do you no- 
tice it was scratching out? A. Yes. 


JA 153 


Q. When did you first see that, sir? A. Personally I do not re- 
member recollecting seeing it. I must have seen it some time, but I 
cannot give you an honest answer. | 
Q. Mr. Rogers was making the decisions in this case? A. Yes, 

| 


sir. 
KK 
[161] Q. But you did mail Plaintiff Exhibit No. 5 in the letter 
of October 28 back to Mr. Polisher? A. I did. | 
Q. Do you know when you mailed it to him? A. I told you 
a while ago some time, two or three days after I received it. | 
Q. I understood you do not know which of these pouuacts 
you sent back to Mr. Polisher? A. I do not. | 
Q. Now, do I understand you to say that you did not, or did 
you have a conversation with Mr. Polisher between the date that 
you sent back Plaintiff Exhibit No. 5 dated October 28 and the 
letters of January 10, 1965? 


* e * 


THE WITNESS: Not to my knowledge. 
* * * 

Q. Now, you did get the letter, did you not, dated Jan 
10, which you say you received on the 15th of February, (1 
is that right? A. That is right. | 

Q. Now, I noticed that there are three letters dated Ja 
10, in this exhibit, Defendant Exhibit No. 7-D, 7-A, -B, -C and! 
Your initials appear on each one of them? A. That is right. 

Q. Who told you to put the initials on them? A. I think when 
we got involved, I thought like when I made the previous statement 
that I should date them and know when I received them. 

Q. Did Mr. Hall tell you to do that? A. No. 

Q. Was Mr. Hall representing you up to this time? A. Yes. I 
believe he was. After what date do you mean now? 

Q. Up to January 10, 1965? A. Mr. Hall? 
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Q. He did not say when he started. Did he represent you any 
time prior to January 10, 1965, in connection with this transaction? 
A. Mr. Hall never gave me any instruction to date the letters. 

Q. Now, referring to Plaintiff Exhibit No. 5, the letter dated 
October 28, 1964, on the first page are these words which you say 
you signed, “We have carefully reviewed all of the [163] provisions 
of each offer of purchase with the assistance of an attorney in order 
to make a decision which is in accordance with your lease and which 
is fair to all parties.” Do you know who the attorney is, who you 
referred to there? 

* KOK 

Q.' You had no conversation with an attorney here? A. Not 

me, on this particular case. 


* KOK 


Q. Dated January 10, 1965 and received February 15, 1965. 
Did you call Mr. Polisher to tell him that there was no check in the 


transmittal of the letter? A. They did not say anything about en- 
closing the check. 

Q. The letter dated January 10, 1965, Defendant Exhibit 7-B 
says, “Enclosed you will find two letters and a check in connection 
with the property of 1600 Benning Road.” I will let you look at it. 
A. No, I did not call. 

Q: Did you make any effort to look to see where the check 
was? A. Yes, there was none in it. 

Q. Did you call anybody? A. No. 

{164] Q. What did you do with the letters? A. About these 
other letters now? 

Q. All of them. A. You mean another letter in here does not 
state about the $10,000 in cash? 

Q. Yes. A. I did not get that either. 

Q. I know you did not get the $10,000. A. I did not get the 
$2,000 in cash. I did not get it either. 
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Q. My question is, what did you do with these letters? A. 
After I read them I sent them to Mr. Rogers. 

Q. You say there was no check in there but with respect 

to the contract, which of these contracts were in it referring to 
Plaintiff Exhibit No. 5-A, -B, and -C and -D in Defendant Exhibit 
No. 10? A. Does it say enclosed in the contract? 
Yes. A. I could not identify which one was sent back. 

You sent those all to Mr. Rogers? A. That is right. 

. Were they in an accompanying letter telling him anything? 


. You just sent them on? [165] A. Yes. | 
Before you sent them or after you sent them, did you call 
him? A. I might have. | 
Q. You are not sure? A. I might have called him afterwards, 
after I sent them. 
Q. Do you know how soon afterwards? A. No, I do not. 
Q. Do you know what you said to him? A. No. I might 
have said I sent this contract. 
Q. And all these letters that you sent on to Mr. Rogers and 
those he sent back, other than this note which you do not remember 
what it was, there was no conversation between you? A. None. 
Q. Now, when you received the letter of October 9, 1964, with 
whatever contract was in it, this was agreeable and acceptable. to you, 
was it not? A. After Mr. Rogers sent it to him and we got the letter 
of explanation. | 
Q. Of October 28? A. That is right. 
Q. Plaintiff Exhibit No. 5— when you got the letter back from 
Mr. Rogers with this statement in it, was this in accordance with your 
review and you adopted them? A. If I would not have adopted them, 
I would not have [166] signed them. 
Q. After you got those back in October, you also did not sign 
Plaintiff Exhibit No. 6, which is dated December 8, 1964? A! 
is correct. 
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Q. Before you sent that letter had you talked to Mr. Polisher? 
A. I do not remember. 

Q: Now. after you sent the letter I understood you to say that 
he did come to your place of business? A. Which letter are you re- 
ferring to now? 

Q. The letter of December 8, 1964, Plaintiff Exhibit No. 6. A. 
I did not have any conversation — 

Q. When did you have the conversation you told us about in 
your store? A. That was in October. 

Q. In October? A. That is right. 

Q. You do not remember exactly when? A. Mr. Polisher does 
not. 

Q. I am just asking you. You might and he may not. A. Ido 
not either, some time in October. 

Q. And you did go to Howard Johnsons, and what did he say 
to you and what did you say to him again? A. To whom? 

(167] Q. What was the conversation between you? A. The 
conversation was about $10,000 commission to Smithy and Company. 

Q. He wanted you to give him the $10,000 and reduce the price 
by that amount? A. That is right. 

Q. Did you agree to it? A. How could I, if I was not liable for 
it. 

Q. Well, he told you that he was informed, did he not, that you 
were not liable for it? A. He did not give it to me in writing. 

Q. Did you get in touch with Mr. Rogers about that? A. I did. 
I called him on the telephone. 

Q. Mr. Rogers did not agree to it either? A. Evidentally not. 

Q. So both of you did not agree to his proposal? A. He would 
not give us a letter to that effect. 

Q. Then the letter of October 9 came in after that, is that right? 
You told us it was before October 9. I wanted to be sure. A. That 
was after that. The conversation was after October 10. 
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Q. Then this meeting at Howard Johnson was after you received 


the letter of October 92? A. To the best of my recollection. | 
ae kK ok 


| 
[168] Q. All right, now, after you received the letter of June 
19, renewing the lease, did you make any effort to get in touch with 
Mr. Polisher and tell him you had accepted the Hechinger contract? 
A. I did not have any reason for it. 
Q. Your answer is you did not? A. That is right. 
Q. On October the 8th you made settlement at the title com- 
pany? A. That is right. 
Q. At this time you tell us that Mr. Polisher tried to get in| touch 
with you and that was before the 8th of October, the day you made 
settlement? A. Some time in the first part of October. The date Ido 
not know. 
Q. Was it before you went to the title company? A. | believe 
it was. | 
Q. And he said he offered you some money? A. He said he had 
some money to give me. | 
Q. How much? A. He did not say. | 
Q. Did he ask you what it was about? A. He did not say what it 
was all about. 
[169] Q. He did not say to you that the settlement is supposed 
to be on the 10th of October and he wanted to make arrangements to 
settle with you? A. Not to my knowledge. 
Q. Do you know whether or not he left messages several days 
prior to the time he finally got you? A. No. 
Q. You received no information from anyone, your wife or any- 
body at the store that he called? A. My wife is there 24 hours a day 
and she always delivers the messages. I do not recall getting any mes- 
sages except that night before. 
Q. When you say you do not recall, you do not remember'or 
are you Saying positively you did not get any message? A. I would 
not swear to it. 
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Q. You would not swear to it? A. No, sir. 

Q.' After you made the settlement, Mr. Seitz, you received rent, 
did you not, from the Brunswick Exchange for three months? A. Yes, 
I did. 

Q. The first one you got you held but did not cash? A. I 
signed it and sent it to Mr. Hahn or Mr. Hechinger. I do not know 
which one of the two. 

Q. The second one you did the same thing? A. I do not recol- 
lect it. 

[170] Q. Did you receive a second check for the rent the follow- 
ing month? A. I do not recollect, but I do believe I did. 

Q. What did you do with that? A. I sent it to Hechinger or Mr. 
Hahn. 

Q. How about the third one? A. If I got the third one, I did the 
same thing. 

* Ok OK 

{171] (Plaintiff's Exhibit No. 10 was received in evidence.) 

THE COURT: I understood you to say you have no recollection 
of that letter, sir? 

THE WITNESS: I do not. 

* KOK 

MR. HALL: If Your Honor please, Mr. Miller offered in evidence 
Plaintiff Exhibit of January 31, 1966. I would like to ask him to pro- 
duce the original of a letter I wrote to him on February 4, 1966, re- 
turning to him the three checks he mentioned. 

(Off the record.) 

MR. HALL: [ask this be put in evidence as Defendant Exhibit 
No. 15. 

(The document referred to was marked Defendant’s Ex- 
hibit No. 15 for identification.) 


OK OK 


(Defendant’s Exhibit No. 15 was received in evidence.) 
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{172] MR. HALL: If Your Honor please, this is the letter I di- 
rected to Mr. Herman Miller, dated February 4, 1966, in response to 
his letter to Mr. Rogers and Mr. Seitz of January 31, 1966, in which 
I enclosed three checks for rent and explained to him why we could 
not receive it until that property had been transferred. 

* OK OK 
BY MR. SANDGROUND: | 

Q. In response to Mr. Miller’s question, you indicated that some 
time in October of 1965 you received a telephone call from Mr! Pol- 
isher relative to settlement, is that correct? A. Settlement was/not 


mentioned. He said he had some money for you. 
Q. He did not mention settlement at all? A. He did not spec- 
ify what kind of money it was. 
Q. Did you tell Mr. Cavin of that ’phone call in October of 
1965? A. I do not believe so. I did not I am sure. 
Q. Did you tell Mr. Hahn of that ’phone call? A. I do 


remember. 
* * OK 


[173] ELDON ROGERS 


was called as a witness and, after being first duly sworn was eé 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. HALL: 
Q. Your full name is Eldon I. Rogers? A. That is rightl 
Q. And your wife’s name is? A. Jeannette S. Rogers. 
Q. And your wife is one of the defendants named in thi 
A. Yes. 
Q. Where do you live, Mr. Rogers? A. Lansing, Michigan, sir. 
Q. Are you a co-owner or were you a co-owner with Mr. Carl 
Seitz of the real estate 150 over 36, being 1600 Benning Road 
Northeast, Washington, D.C.? A. Yes, sir. 


: 
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Q.!I show you Defendant Exhibit No. 8 and I ask you if you 
can say that you had any discussion with Mr. Cavin concerning that? 
{174] A. I do not recall having any discussion directly with Mr. 
Cavin. Mr. Seitz and I discussed this over the ’phone. 

Q.' And that is what? A. This is the initial proposal for list- 
ing by the Smithy Company for the sale of the property. 

Q. And you did list it with the Smithy Company to sell for 
you, is that correct? A. Mr. Seitz discussed it with me and I sug- 
gested and concurred with him that he go ahead and initiate the 
necessary signature to activate that agreement. 

Q. I show you Plaintiff Exhibit No. 2, Contract OHE Smithy 
Company form and ask you if you saw that and if you signed it? 
A. Yes, sir. 

Q: And attached to that is a letter, both the contract and a 
letter are marked Plaintiff Exhibit No. 2, and I ask you if you re- 
viewed that letter? A. This letter was not sent to me. This was 
prepared by Mr. Smithy and was discussed with me over the tele- 
phone with either Mr. Cavin or Mr. Seitz. 

Q. And you authorized what? A. That to be forwarded on 
to Brunswick Exchange. 

THE COURT: This is the contract of Smithy? 

MR. HALL: Yes. 

{175] Q. Now after that did you receive any correspondence 
from your company owner, Mr. Seitz, in reference to this contract, 
Plaintiff Exhibit No. 2? A. May I see Exhibit No. 2, please? 

Q. That was the one you just looked at. Did you receive any 
correspondence from Mr. Seitz after you had that sent out? A. 
Are you referring to the information that he received and forwarded 
to me? 

Q. That he forwarded to you? A. Yes, sir. 

Q. I ask you to look at Defendant Exhibit No. 9, Defendant 
Exhibit No. 1, 2, 3, 4, and 5 and the last Defendant 2, 3, 4 and 5 
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appeared to be the original and three copies. Did you receive that 
correspondence from your partner or your co-owner? A. Yes, this 
was forwarded to me by Mr. Seitz. 

Q. Were there any contracts proposed or offers with it?) A. 
Yes, sir. | 
Q. I show you Plaintiff Exhibit No. 3-A, Plaintiff Exhibit 6 
and now here is Plaintiff Exhibits 3-B, 3-C and 3-D — 


* Ke OK 


MR. HALL: Yes, Defendant 6, and Plaintiff 3-A, -B, -C 


-D. 
* OK 
[176] THE WITNESS: The one I received definitely. 
Q. That is Plaintiff Exhibit 3-A? A. I cannot be sure about 
that one. | 


Q. What is that? A. That is 3-D. I am sure of No. 6. 
Q. Defendant No. 6. Are you sure of those two? A. I 


sure of those two. I am not sure of this one. I am sure it is’ 
copy of this. But I am not sure I received all three of them. 
a OK OK 
{177] Q. Now, you received Plaintiff Exhibit 3-A, and | 
fendant Exhibit 6? A. Yes, sir. 
Q. Now, do you know, Mr. Rogers, from this letter of Octo- 
ber 9, 1964, Defendant Exhibit No. 9 stating you have advised us 
that you have received a bona fide offer, did you receive that? A. 
Yes. 
* * 
{[178] THE WITNESS: I received these from Mr. Seitz also. 
I am quite sure they were together. They were in one package. 
Q. Now, the one you received here from Mr. Seitz, that ‘is De- 
fendant Exhibit No. 1? A. Yes, sir. 
Q. And you received Defendant Exhibit No. 2? A. Yes, 
Q. And No. 3, 4 and 5? A. These are carbons. 
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THE COURT: How about 9, sir? How about Defendant Ex- 
hibit 9, sir? 

* OR Ok 

THE WITNESS: Yes, sir. 

THE COURT: In other words, you received all of those? 

THE WITNESS: Yes, sir. 

Q.' What did you do after you received these from Mr. Seitz? 
What, if anything, did you do with respect to these? A. I reviewed 
the agreement very carefully. I did employ an attorney to go over 
these with me in Lansing. It was discussed with Mr. Seitz over the 
telephone. I did make certain indications on this. 

* Oe OK 

[179] Q. Now, what did you do with respect to this contract 
after you talked to your attorney? A. I indicated certain elements 
which were not correctly executed. I also indicated some changes 
I felt would be necessary to be made to clarify the difference be- 
tween a partnership and a corporate organization. 

* OK 

Q: Mr. Rogers, you were testifying you had received these doc- 

uments from your co-owner, Mr. Seitz, who had sent them to you 


at Lansing, Michigan, and you had consulted a lawyer there and you 


returned them, is that correct? 

THE COURT: And made corrections he deemed necessary. 

THE WITNESS: Yes. 

BY MR. HALL: 
Q. And you made corrections you deemed necessary? A. Yes. 
* Ok OK 

[180] THE COURT: Let me interrupt you, sir, to ask him a 
question. He says he indicated. What do you mean by that? 

THE WITNESS: I mean I wanted to show exactly, Your Hon- 
or, on'this copy of the contract that they proposed to us, exactly 
what should be done in order to make it a legal document. 
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THE COURT: In other words, am I to understand that! you 
did that by putting green ink on that contract? | 
THE WITNESS: Yes, Your Honor, and also on the back here, 
Your Honor. | 
BY MR. HALL: | 

. On the back of 3-A? A. Yes. 

. Is that your writing? A. Yes. | 

. Did you keep a copy? A. Yes, sir. 

. And what is the copy you kept? A. No. 6. 

. Defendant Exhibit 6? A. That is the original. 

. What about the other copies? [181] A. I know there are 
at least 2 copies. I am rather inclined to think there was a third copy 
that might have been given to Mr. Cavin. | 

Q. You are not sure? A. Iam not sure of that, no, sir. | 

Q. When you returned these documents, there are indications 
that you noticed and you say here that it had not been signed by 
the corporation? A. That is right. | 

Q. Did your attorney advise you on that, the one you con- 
sulted? A. Yes, sir. | 

Q. Did he call your attention to whether there should be a cor- 


porate seal? A. That was discussed with my attorney. 
* ok OK | 
Q. I show you a letter of October 28, 1964, Plaintiff Exhibit No. 
5. Is that the letter you wrote returning Plaintiff Exhibit 3-A? A. 
This is the letter I wrote along with the return of this. | 
(182] Q. That is Plaintiff Exhibit 3 with the green ink? A. 
This is the covering letter I sent along to Mr. Seitz to be forwarded 
to Mr. Polisher or Brunswick Exchange. 
Q. And I see that you state in here in addition to the aiore ac- 
ceptable terms and conditions we will suggest alternate terms and con- 
ditions which we feel will be acceptable and which may be more desir- 
able to you in view of our discussion of this subject last spring. Now, 
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what did you discuss last spring and who did you discuss it with? A. 
It was in July of 1964. I was in Washington on vacation and as usual 
as we did nearly every year when we came to Washington on vacation 
Mr. Seitz and I went down to our property. 

Q: That is 1600 Benning Road? A. Yes, sir. At that time we 
visited with Mr. and Mrs. Polisher and looked the place over and on 
this particular time he had a car rental agency of some type. Iam not 
sure about the location. But it was over the main part of Washington, 
D.C. I do not remember the exact address. 

Q. Did you talk with him about the purchase of this property? 
A. I would say it was a casual conversation about it. There were no 
commitments, no arbitrary agreements or anything else. 

Q. I see that you in this letter made some suggestions [183] for 
his convenience or for his benefit, you made some alternate sugges- 
tions? A. Yes. 

Q. Was there any reason or anything which induced you to make 
those?! A. He indicated as I recall it in the July meeting that he would 
like a minimum down payment and the most favorable terms that we 
could provide if he were to purchase the place. 

Q. Do any terms like that refresh your recollection as to when 
you received any of these papers trom your partner? A. Only to 
the extent that they did indicate he would like more lenient terms. 

Q. I show you Defendant Exhibit No. 1. Was that enclosed 
with the other material? A. I think it was. * * * 

* OK OK 

{184] MR. MILLER: I do not think he is answering the ques- 
tion. He knows it was not in the second one, but he did not say he 
got it in the first one. 

BY MR. HALL: 

Q. How many did you get? A. Two. 

Q. It was in the second one? A. It was not in the second 
one. 
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THE COURT: What are we talking about? 

MR. HALL: He said there were two groups of communications 
from the Polishers. One of them was the 9th of October and the 
other was the 15th of February, 1965. 

THE COURT: Thank you. 

BY MR. HALL: 

Q. Now, in the first group do you recall seeing this let! 
What is your best recollection? A. I am sure it was in there. | 
not identify it verbatim. 

THE COURT: That letter was dated when? 

THE WITNESS: October 9, Your Honor. 

* KK 

[186] Q. After the 28th of October when you sent this clos- 
ing letter, Plaintiff Exhibit No. 5, in that did you ask him to resub- 
mit a contract? A. In this letter? 

Q. Yes. A. We asked Mr. Polisher or — 

MR. MILLER: If Your Honor please, the letter speaks for it- 
self. 

THE COURT: All right. 

BY MR. HALL: | 

Q. Now, was that followed up by anything, any conversion 
or any letter? A. From Mr. and Mrs. Polisher? | 

Q. Yes, to your knowledge. A. No, sir, not to my knowledge. 

Q. I show you Plaintiff Exhibit No. 6 and ask you if that is 
your handwriting, if that is your letter? A. Yes, sir, it is. : 

[187] Q. And you sent that to your co-owner? A. Yes, sent it 


back to him to be forwarded to Brunswick Exchange. 
Q. You talked with him after that? A. Before and after both. 
Q. Did you also contact the Smithy Company? Had they in- 
quired in the meantime about anything? A. There was a first con- 
tact with them, I think the first letter to them was approximately 
the same date as my initial letter to Mr. Polisher of October 28. 
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Q. I show you Defendant Exhibit No. 13, dated October 26, 
1964. to Mr. F. E. Cavin and ask you if that is the letter which you 
sent to Mr. Cavin of Smithy Company? A. This letter was for- 
warded along with the one to Mr. Seitz and forwarded on to Mr. Cav- 
in and the other to Mr. Polisher. 

* OK 
{188] BY MR. HALL: 

Q. In other words, in a letter to Brunswick Exchange about 
the same time you wrote the letter to Mr. Cavin advising him of the 
status of the case? A. Yes, sir. 

Q. Now, did you hear anything more at all from the Plaintiff, 
Brunswick Exchange, or any of its representatives any time from 
then to the end of the year? A. No, sir. 

Q. I show you Plaintiff Exhibit No. 6, December 8, 1964, 
Brunswick Exchange, is that your handwriting? A. Yes, sir, it 
is. 


Q. What is the purpose of the handwriting in this? 
MR. MILLER: I object. It speaks for itself. 
THE COURT: It speaks for itself. 


* ke OK 


[189] BY MR. HALL: 

Q. I ask you if you can identify those? A. Yes, sir. 

Q. What are they? A. Correspondence received and for- 
warded to me by Mr. Seitz. 

Q. Do you know about when you received them? A. Ap- 
proximately the middle of February. 

Q. Was any check or money or any consideration at all sent 
with this letter? A. There was none forwarded to me. 

Q. Did you notice at that time any difference between this 
contract and the one which you had sent to them? A. Yes, sir. 

Q. With the green ink? A. Yes. 

Q. What was it you noticed, the difference, if any? 
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THE COURT: The difference between what? 
MR. HALL: The contract 3-A and the one which was enclosed 
with the letters of January 10, marked Defendant Exhibit 10. 
[190] BY MR. HALL: | 
Q. I show you Defendant Exhibit 3-A and ask you do you no- 
tice any difference in their contents or the execution? A. It is a re- 
copy of the other, the carbon. Its signatures are reversed on the 
front page and on the back page it was executed in the corporation 
offices. | 
Q. You testified that you received that in the letter of Jarluary 
10? A. I received it February 15, in that vicinity. 
Q. What, if anything, did you do with respect to these letters? 
A. I consulted an attorney and he advised me on the matter. | 
Q. Did you make any response to the plaintiff, Brunswick Ex- 
change, or to Mr. and Mrs. Polisher concerning that contract? A. No, 
sir. 


Q. Did you hear any more from Mr. and Mrs. Polisher or Bruns- 
wick Exchange after that? A. I believe it was in June. We had a let- 
ter from them picking up the option for renewal of their lease. i This 
was June of 1965. 

Q. This was the letter of June 19, 1965, Plaintiff Exhibit 1, at- 

| 


tached to the lease? A. Yes, sir. 
KOK 


[191] CROSS-EXAMINATION 


BY MR. SANDGROUND: | 

Q. Mr. Rogers, when after October 9, 1964, you receiveda pack- 

age, one of the documents, as you have described as you have de- 
scribed them, what did you physically do with the papers which are 
designated fur the purpose of this trial as Defendant Exhibits 1 

through 5? A. Those were filed. | 

Q. Did you file them in your own personal files? A. A sub- 
stantial part of it was filed in my file in answering and some iof it 
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was returned to Mr. Seitz and filed there. I kept the primary file 
until it was forwarded to Mr. Hall. 

Q. So can you tell us whether you kept it in Lansing, Michi- 
gan, these documents, 1 to 5? A. I cannot say for sure, no. 

Q: Did you at any time prior to this lawsuit send copies [192] 
to Mr. Cavin? 


* * OK 


THE WITNESS: Documents 1, 3, 5. 


* KOK 


THE WITNESS: I do not recall that, no. 


* OK 


[193] Q. You prepared a letter to Mr. Cavin which has been 
submitted in evidence as Defendant’s Exhibits 13 and 14. I show you 
No. 14 in evidence and ask you to examine that. That is the letter you 
prepared to send to Mr. Cavin? A. Yes, sir. 

Q. In that letter you stated, “We feel that you cannot proceed 


with the necessary instrument to perfect the transfer of our property 
to your client in accordance to provisions contained in our agree- 
ment.” Prior to December 8, 1964, had you received any other doc- 
uments from Brunswick Exchange other than the ones you have testi- 
fied to on your direct examination? A. I did not. 

THE COURT: What is the date of that letter, please, sir? 

THE WITNESS: This is December 8 here, sir. 

THE COURT: Thank you. 

BY MR. SANDGROUND: 

Q. I show you also a photocopy of a document which is Defend- 
ant 13 in evidence and ask you if you can identify that document as 
being in your handwriting? [194] A. I show you also a photocopy 
of a document which is Defendant 13 in evidence and ask you if you 
can identify that document as being in your handwriting? A. Yes, sir. 

Q. And the original of this was sent by you to Mr. Cavin? A. It 
was through Mr. Seitz. 
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Q. You testified that you were the one that put the green ink on 
the contract Exhibit 3-A? A. On 3-A yes, yes, sir. 

Q. Why did you put the green ink on it? A. To indicate the addi- 
tions and changes that we felt were necessary to make it a legal docu- 


ment. 
* Oe KK 


CROSS EXAMINATION 


BY MR. MILLER: 

Q. Mr. Rogers, in looking at Defendant Exhibit No. 10, thle one 
you identified as having been received after February 15, and on the 
reverse side of it, the language which is in that paragraph is similar to 
the one that was sent to you after October 9? A. Yes. 

Q. You would not have accepted that anyway whenever you re- 
ceived it? A. There were no changes in accordance with this) other 
[195] than the fact that it was properly signed. 


Q. Regardless of what day you received it, if that language 
was still in it the way it was, you would not have accepted it! be- 
cause it did not conform to your changes? | 

MR. HALL: I object to that. 

THE COURT: I have not heard either of them. Let me see 
what this is. That is Defendant Exhibit 10 and the witness does say 
that is his pen and it is properly signed, but I also understand him 
to say that he would not have accepted it unless he had the dther 
items which you have heretofore pointed out, is that right, sir? 

THE WITNESS: That is true, sir. But I did not receive ithis 
copy until February 15. | 
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GILBERT HAHN, JR. 


was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


BY MR. SANDGROUND: 

Q: Would you state your full name and address? A. Gilbert 
Hahn, Jr. My home address is 3022 University [196] Terrace, 
Northwest, Washington, D.C. 

Q. You are practicing law in the District of Columbia? A. 
I am, at 700 Colorado Building. 

Q. I direct your attention to the year 1964. Were you repre- 
senting Mr. John Hechinger and Mr. England? A. I was. 

Q. Did there come a time when you had conversations with 
Mr. Edward Cavin relative to certain property described as Parcel 
150/36 on Benning Road in the District of Columbia? A. I did. 

Q. Were you aware of the fact that Mr. Cavin had received a 
document which had been identified as Defendant Exhibit No. 8 in 
evidence as being a signed listing agreement? I show you a photo- 
copy of this document. A. I was aware Mr. Cavin had a listing for 
that property. 

Q. Thereafter did you and Mr. Cavin discuss a preparation of 
an offer to be transmitted by Mr. Cavin to the owners of the prop- 
erty for its purchase? A. Yes, | was. 

Q. Did you and Mr. Cavin prepare such an offer on a form 
by the Smithy Company? A. Yes, we did. 

MR. SANDGROUND: | ask this be marked as Defendant Ex- 
hibit No. 16 for purposes of identification. 

(The document referred to was [197] marked Defend- 
ant’s Exhibit No. 16 for identification.) 

MR. MILLER: It is similar I think to Plaintiff Exhibit No. 2. 
I have no objection. 
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THE COURT: Without objection it is received. | 
(Defendant Exhibit No. 16 was received in evidence.) 
BY MR. SANDGROUND: | 
Q. Mr. Hahn I show you what is offered and received as, Plain- 
tiff Exhibit No. 16 and ask you whether you can identify this pho- 
tocopy by your signature appearing thereon? A. Yes, I identify 
this as a copy of the offer that I made in September of 1964.) 
Q. I show you a document in evidence, Plaintiff Exhibit) No. 
2, being a cover letter to Brunswick Exchange going along with an- 
other copy of Plaintiff Exhibit No. 16 and I ask you if you can tell 
us whether you knew of the preparation of the cover letter under 
date September 29, 1964, going to Brunswick Exchange? A. Yes, 
I was aware that this letter would be sent by the owners of the 
property. 
Q. Thereafter did you hear anything from Mr. Cavin or from 
Mr. Rogers and Mr. Seitz about a transmittal of an offer to Bruns- 
wick Exchange which had been made by you as a law partner? [198] 
A. Yes, sir. As you have indicated I made the offer which is Exhibit 
16 as straw party for Hechinger and England. And to answer jyour 
question, I was told by Mr. Cavin that a — 
MR. MILLER: If Your Honor please, there has been a lot of 
latitude. But I do not think we ought to get into their case between 
them. 
THE COURT: You got advice from Mr. Cavin. | 
BY MR. SANDGROUND: | 
Q. This has been identified and accepted into evidence as De- 
fendant Exhibit No. 11. Does that bear your signature? A. It does. 
Q. Was that the letter prepared by you to Seitz and Rogers Te- 
vealing the real party in interest in your contract was a straw? A. Yes. 
Q. Did you have any conversations with either Mr. Seitz or Mr. 
Rogers in October of 1964 about the progress of the negotiations to 
purchase the contract? A. No, I did not. | 
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Q. Now, later in the fall of 1964 did you make an inquiry as to 
what the status of the matter was? A. Yes, I did. I wrote a letter I 
believe on December 3. 

[The document referred to was marked Defendant’s Ex- 
hibit No. 17 [199] for identification.] 

THE COURT: That is a letter to whom? 

MR. SANDGROUND: It isa letter to Seitz and Rogers from Mr. 
Hahn, a carbon copy dated 3 December 1964. 

THE COURT: Thank you. 

THE WITNESS: Yes, this is our office copy of that letter. 

BY MR. SANDGROUND: 

Q. What was the purpose of writing that letter? 

MR. MILLER: I object. 

THE COURT: It will speak for itself. I assume you offer it. 

MR. MILLER: I have no objection. 

THE COURT: It is received. 

* KOK 

[202] Q. I show you Defendant Exhibits 1, 2,3, 4 and 5 ad- 
mitted into evidence. I ask you this question: Prior to the start of 
this litigation, had you ever known of their existence or ever seen 
them in any part of any negotiations? A. Prior to the time of prep- 
aration for trial I had never known of these documents or ever seen 
them. These are Defendant’s Exhibits 1, 2, 3, 4 and 5. 

Q. Did there come a time when you went to settlement on this 
property representing Hechinger and England? [203] A. Yes, on 
October 1965. 


oe 


Q. I show you Defendant Exhibit No. 19 for identification, be- 
ing a carbon copy of a settlement sheet, with a card attached. Can 
you tell us whether that was a copy of the settlement sheet of settle- 
ment on this property? A. Yes, it is, and I identify it. 

MR. SANDGROUND: I offer this in evidence. 

THE COURT: Without objection it is received. 


* oe OK 
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| 
BY MR. SANDGROUND: 

Q. Did there come a time when a claim was being made by Bruns- 
wick Exchange against this property? A. Yes. 

Q. When was that, was it prior to settlement? A. After October 
8, 1965. 

Q. From whom? 

THE COURT: Is that the settlement date? 

[204] Q. From whom did you learn of this information? 
Well, I suppose there were two things that happened. One was Bruns- 
wick Exchange filed a suit and the other was the refusal of Brunswick 
Exchange to pay the rent to Hechinger after we had given them notice 
of our acquisition of the property and the assignment of the lease to 
Hechinger. 

Q. In that regard I show you Defendant Exhibit No. 12 in evi- 
dence and ask you if you can identify that document? A. Yes, | iden- 
tify this as the assignment of the lease on the premises. It was exec- 
uted by Mr. and Mrs. Rogers and Mr. and Mrs. Seitz in October of 
1965. 

Q. Immediately after the settlement, is that correct? A./Yes. 

Q. And then this was sent under your instructions to the peo- 
ple that were the lessees, Brunswick Exchange? A. I believe I wrote 
them a letter and I am sure J sent them a copy of the assignment. But 
Iam not certain. 

Q. Had Brunswick Exchange or their officers, Mr. Polisher jand 
Mrs. Polisher, contacted you in any way either orally or in writing pri- 
or to the time of the settlement by making a claim they had a right 
to purchase the property? A. Never. | 

Q. Did you hear from Mr. Cavin who was the agent for Seitz and 
Rogers prior to the time of settlement that anyone was making a claim 
to hold up the settlement? [205] A. No. 


* OK OK 


JA 174 


CROSS EXAMINATION 


BY MR. HALL: 
Q! Mr. Hahn, did you at any time prior to writing this letter of 
December 3. 1964, make any inquiry of Mr. Seitz concerning the delay 
in either rejecting or accepting our contract? A. Through Mr. Cavin, 


yes. 

Q. Through Mr. Cavin and that was the letter which is Defend- 
ant 18 for identification. That is the letter of December 28, 1964, 
which you received from Mr. Cavin? A. Well, that was in answer 
to my letter of December 3. Inquiries on a number of occasions 
were made in conversations between Mr. Cavin and myself all during 
that period. 

Q. Did Mr. Cavin tell you that he was in touch with Mr. Seitz 
when you would ask him? A. Yes. 

©. Did he ever tell you whether or not Mr. Seitz did not or did 
cooperate with him? 

MR. MILLER: I am going to object. 

THE COURT: I sustain the objection. 

BY MR. HALL: 

Q. You had been advised prior to December 3, 1964, had you 
not, that the contract which Mr. Seitz and Mr. Rogers had [206] re- 
ceived from Brunswick Exchange had been returned for corrections? 
A. I had two communications that were delivered to me by Mr. Cavin 
that bore either Mr. Seitz’s or Mr. Rogers’ signature. The last one 
was a letter. I believe it was to Mr. Cavin telling him that he consid- 
ered the Brunswick Exchange offer no longer effective and that ours 
was effective. 

Q. And this is the substance of your letter of the third, is that 
correct? It states as contract purchaser of the premises 1600 Ben- 
ning Road, Washington, D.C., under contract dated September 22, 
1964, I now consider my contract of purchase subject to the condi- 
tions contained in the contract of September 22, 1964 is valid and 
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the offer of Brunswick Exchange, Incorporated is invalid for having 
failed to comply with the terms of this option to purchase. A. Yes, 
Mr. Cavin had shown me that letter that I referred to. | 

Q. From Mr. Rogers? A. From Mr. Rogers and also related 
to me conversations with Rogers to the same effect. 

Q. And after the suit was filed, did you have any difficulty 
in having Mr. Seitz and Mr. Rogers to cooperate in furnishing any 
information which they had in the letters? A. No, I did not. 

Q. And these letters which we are showing you as [207] 
Defendant’s Exhibits 1, 2, 3, 4 and 5, we furnished you with copies 
of those letters? A. Yes, that was the first time I had seen them. But 
they were furnished I believe by you. 

Q. Is it a fact too that when the first check, which was said to 
be from Brunswick Exchange, that it was mailed to your office? A. 
By check do you mean by Brunswick Exchange purporting to pay the 
rent to Mr. Seitz and Rogers, yes. | 

Q. You have an attorney, Mr. —— is it Manuel or eli 
A. Mr. Feldman. 

Q. Mr. Feldman? A. Yes, Mr. Feldman is an attorney in my of- 


fice. 
Q. Your record shows I did send him a check which had le 
in? A. Either you or your client sent the check to me uncashed. I 
believe I returned it to Brunswick Exchange either directly — I am 
sure directly to Brunswick Exchange. ! 
MR. HALL: That is all. 


CROSS EXAMINATION 


BY MR. MILLER: 
Q. Prior to October 8, 1965, the date of your settlement, did 

you ever contact Mr. and Mrs. Polisher and have any conversation 
with them? A. I do not think so. 
[208] Q. Did you ever write them any letter of any kind? A. 
Not that I remember. 
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Q.' Did you ever go over and visit the place yourself? A. No, Ido 
not believe I did. 

Q. Do you know whether or not anybody in your office ever 
wrote any letter to Mr. and Mrs. Polisher prior to October 8, 1965? 
A. In my office? 

Q. Yes. A. There may have been, but I do not remember it. 

Q.! If there was such a correspondence, you would have a copy 
of it, would you not? A. Yes. 


Q.' Do you know of any such copy? A. No, I do not. 
* Ok OK 


REDIRECT EXAMINATION 
BY MR. SANDGROUND: 


Q. I show you, Mr. Hahn, Defendant Exhibit No. 14 in evi- 
dence, being a letter from Mr. Rogers to Mr. Cavin. I ask you to 
examine that. A. Yes. I am looking at it. 

Q. You were told, were you not, about the existence of that 
letter and its contents by Mr. Cavin? A. I believe I saw a copy of 
it. 

[209] Q. That was about the time that Mr. Cavin wrote to 


you in answer of your letter of December 3, is that not correct? 
A. That is correct. 

Q: Mr. Cavin refers in his letter of December 28 to the exist- 
ence of this document? A. That is correct. I am not sure I had 
a copy of it right away. But Mr. Cavin has told me about it and 


I subsequently saw a copy of it. 
* Oe OK 


[212] BY MR. SANDGROUND: 

Q: Directing your attention to Defendant Exhibit No. 13 in evi- 
dence, a letter to Mr. Cavin from Mr. Seitz, Mr. Rogers, date the 26th 
of October, 1964, did there come a time when you were made aware 
of that letter and its contents? A. Yes, I received a copy of it. 
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Q. Did you receive that from Mr. Cavin? A. Yes,I did. | 
Q. What did you do at that time when you had that letter and 
the information concerning its contents? A. We had to make a deci- 
sion as to what our client would do in the event that Brunswick Ex- 
change did come back in ten days and perfect their offer, whether to 
leave our own offer [213] pending or withdraw our offer and deposit. 
We elected to decide that if this was done that we would leave our 
own deposit and our own offer pending in the event that Brunswick 
Exchange either could not or did not perform within the year un- 
der their contract. 
Q. Did you do this? A. Yes. 
Q. Did you communicate this to Mr. Cavin and to your client? 
A. Yes, the client agreed to it and Mr. Cavin was party to these 
discussions. 
Q. Thus was the deposit left up with Mr. Cavin as dbeat for 


Seitz and Rogers right up through the time of settlement? A, Yes. 
* oe OK 


EDWARD CAVIN 


was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


[214] BY MR. SANDGROUND: 
Q. Would you please state your full name and address? | A. 
Francis Edward Cavin, 1628 Twenty-first Street, Northwest. 
Q. By whom are you employed? A. I am an officer off the 
H. G. Smithy Company, realtors. 
Q. Are you a licensed real estate broker in the District of Co- 
lumbia? A. Yes, sir. | 
Q. For how many years have you been so practicing your pro- 
fession? A. It will be 21 years in June. 
Q. Directing your attention to the year 1964, were you/work- 

ing on behalf of Mr. Hechinger and Mr. England in assembling cer- 

| 
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tain property? A. This is correct. They asked me to assist them. 

Q. Where was the property to be located that they were in- 
terested in? A. It was part of the same square in which their main 
headquarters are located at Fifteenth and Benning Road, Northeast. 

Q. In the District of Columbia? A. Yes. 

Q! Did there come a time that you went to Mr. Seitz relative 
to a piece of property in that area? [215] A. I made contact with 
all of the owners along Benning Road, among them Mr. Seitz. 

MR. MILLER: I move that be stricken as not being responsive 
to his question. 

THE COURT: Did you contact Mr. Seitz? 

THE WITNESS: Yes, Your Honor. 

BY MR. SANDGROUND: 

Q: Could you pinpoint the time when you contacted him rela- 
tive to. this property? A. Within a few days. It had to have been 
in late July 1964. 

Q. Thereafter did you obtain from him a document signed by 
him as a listing? A. Yes, sir. 

Q. And that has been admitted into evidence as Exhibit No. 

8 and I show you a document admitted into evidence and ask you 
just for the record whether that was the document that you pre- 
pared or had prepared relative to the listing? A. Yes, sir. In my 
files I have the one signed by Mr. Seitz. 

Q. All right. Now when you had this, did there come a time 
when you had a discussion with Mr. Hahn concerning this? A. Yes. 
As soon as I was on the listing, I reported back to Mr. Hahn and 
Mr. Hechinger that I had such a listing and out of that the decision 
was made to make an offer. 

[216] Q. I show you Plaintiff Exhibit No. 2 admitted into 
evidence and ask you if you can identify that contract? A. Yes, 
sir. This is the contract that we prepared and was the subject for 
discussion on September 22. 
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Q. For the purpose of this trial this is designated as the Hahn 
contract. This is on a Smithy form? A. Yes, sir. 

Q. Did you confer with Mr. Hahn in the preparation is this 
contract? A. In detail, yes, sir. 

Q. Was this contract then forwarded by you to Mr. Seitz on 
Mr. Rogers? A. The exact way in which the signatures o¢curred 
was we had a meeting on September 22 in Mr. Hahn’s office at 
which time were Mr. Seitz, Mr. Rogers, Mr. Hechinger and Mr. Hahn 
and myself. This contract had actually been drafted the day before. 
It was the subject of the discussion. It was signed on that date by 
Mr. Hahn acting for Mr. Hechinger and I believe by Mr. Seitz. Mr. 
Rogers took it back to Lansing, Michigan, for his wife’s signature and 
I received it by registered mail three days later. 

Q. Now, at that time were you aware of a letter prepared by Mr. 
Hahn revealing the real party in interest? A. Yes, sir, it was made 
part of the basic contract. 

THE COURT: By that time, meaning September 22? 

(217] MR. SANDGROUND: Yes. 

THE WITNESS: Yes, Your Honor. | 

BY MR. SANDGROUND: 

Q. Mr. Seitz and Mr. Rogers were then told the real parties were 
Mr. Hechinger and Mr. England? A. Mr. Hechinger was present before 
anything was signed and personally present and they were ey ap- 
praised as to who the true party in interest was. 

Q. Do you recall what the basic terms relative to the eas in- 
volvement were to be in this offer? 

MR. MILLER: I object. It is already in the contract 
speaks for itself. 

BY MR. SANDGROUND: 

Q. Did there come a time after this contract called the) Hahn 
contract had been submitted to Messrs. Seitz and Rogers that you 
learned that it had been sent to the corporation Brunswick Exchange? 


and 
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A. Yes, sir. A formal notification was drafted actually by Mr. Hahn 
signed by Mr. Seitz and mailed by me along with the copy of the con- 
tract certified mail to Brunswick Exchange. 

Q. That is what I believe has been identified as Exhibit No. 2 for 
the plaintiff. Now, what happened next, did you learn something had 
happened with reference to Brunswick Exchange when they had gotten 
this document? [218] A. There was a time limit in the notice which 
I believe was October 10, 1964. We did nothing until that date. I 
made d telephone contact then with Mr. Seitz and was advised that 
a contract had been received by him. I asked him — 

MR. MILLER: I am going to object to any conversation, de- 
tailed conversation between them. He told us he had been advised. 
With respect to the detailed conversation I object to that as far as 
we are concerned. 

THE COURT: You did talk to him? 

THE WITNESS: Yes, sir. He told me he received it. 

BY MR. SANDGROUND: 

Q. I show you a document admitted into evidence as Defend- 
ant Exhibit No. 13 bearing the date of October 26, 1964, being a 
letter to Mr. Cavin from Mr. Seitz and Rogers.. I ask you whether 
you received the original of that document? A. Yes, sir, I still have 
it. 

Q. Was that the next chronological thing that happened in this 
sequence, was your receipt of this letter? A. Well, except for some 
detail that may have been eliminated. At the moment we knew we 
had a response from Brunswick and I asked for a copy of it which 
was immediately delivered to Mr. Hahn. 

Q. That was the contract that has been identified as Exhibit 
3, either A, B, C, or D. This was a contract from Mr. Polisher and 
Mrs. Polisher? [219] A. Yes, sir. 

Q. Now, was the next thing that happened this letter — 

THE COURT: Let me help you out. Mr. Cavin has not had 
the advantage we have had of all these numbers. So you might show 
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him. I think we understand he is talking about the contract. Nobody 
has challenged this. 

MR. SANDGROUND: No, Your Honor. 

BY MR. SANDGROUND: 

Q. Just for purposes of continuity, Mr. Cavin. I show you a con- 
tract, 3-D. A. I have a photostat of this. | 

Q. This is what was sent to you? A. What Mr. Seitz sent me. 

Q. When you got this letter, being Defendant Exhibit No. 3, 
dated 26 October 1964, what did you do, sir? A. I immediately 
took it to Mr. Hahn. | 

Q. Why did you do that? A. Well, I was somewhat disturbed 
by it and I felt that it was very pertinent. | 

Q. Now, did you then have a conversation with Mr. Hahn? A. 
Yes, sir. 


Q. Now based upon that conversation — you cannot tell us 
what was said — did you make a decision as to what to do with the 


Hahn offer? A. Yes, sir, we made the decision to leave it in| effect. 
{220] MR. MILLER: If Your Honor please, the decision 
would be hearsay. I have no objection to what he did. This de- 
cision would be self-serving to something in their mind. 
THE COURT: What did you do? 
THE WITNESS: In effect we did nothing, leaving our) con- 
tract still in existence. 
BY MR. SANDGROUND: ! 
Q. Have you sent a deposit with your contract? A. [Yes. 
Q. How large was the deposit? A. H. G. Smithy had the 
$2,000 deposit. | 
Q. When you held that, did you hold that as agent for Seitz 
and Rogers or the owners of the property? A. That would be correct. 
Q. Did the $2,000 remain up throughout the entire period of 
time up to the time of closing? A. Up until settlement. 
Q. Now, directing your attention to the third of Decemb 
1964, did there come a time when you had a discussion with 
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Hahn about the status of the offer to purchase the property? A. 
Yes. I was asked by him what I knew of any further developments. 

Q. What did you do thereafter? A. I queried Mr. Seitz I be- 
lieve it was about another letter received during this period. 

(221] Q. Now, I show you Defendant Exhibit No. 14, a let- 
ter bearing the date of 18 December 1964 to you from Mr. Rogers 
and I ask you to identify that letter? A. Yes, sir. I have a copy 
of this. 

Q. That was a letter to you? A. That is right. 

Q.' Did that letter give you information as to the status of what 
had gone on concerning this property? 

MR. MILLER: I object. The letter speaks for itself. 

THE COURT: It will speak for itself. 

BY MR. SANDGROUND: 

Q. Thereafter based upon this letter, what did you do? A. Well, 
this letter was immediately delivered to Mr. Hahn. 

Q. By you, sir? A. Yes. 

Q. Allright. A.I believe I used the mail. 

Q: Allright. A. I did have an additional conversation or two 
with Mr. Seitz and I summarized the reactions to those conversations 
in a letter of my own to Mr. Hahn. 

Q. Now, I show you Defendant Exhibit No. 18, a letter on the 
letterhead H. G. Smithy Company bearing the date 28 December 
1964, signed by F. Edward Cavin and I ask you to [222] identify 
that? A. This is the letter I just referred to, yes, sir. 

Q:. Would you examine that letter? To whom was that let- 
ter addressed? A. To Mr. Gilbert Hahn. 

Q: Did you rely upon the information that you received on 
December 8 in the preparation of that letter? A. Both the infor- 
mation and the letter of December 8 and the conversation with Mr. 
Seitz that were in the same vein. 

Q. What did Mr. Seitz tell you? 
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MR. MILLER: I object, Your Honor. | 
MR. SANDGROUND: I think Mr. Seitz is a party and 
THE COURT: As to what, sir? 
MR. SANDGROUND: May I withdraw the question? 
THE COURT: Yes. 
BY MR. SANDGROUND: | 
Q. In January of 1965 after your letter of December 28, ‘1964, 
did anything else happen with reference to you and the subject| prop- 
erty? A. I have a log here of the chronology of the various things. 
* OK OK 
[223] Q. Now, did there come a time when you were instructed 
to set up settlement on this property? A. Yes, sir. 
Q. When did you do this? A. I have the letters in which ] did 
this with me. I have a copy of the letter to Mr. Rogers and Mr. Seitz 
under date of October 4, 1965, advising them that settlement | had 
been set up for October 8, I believe. 
MR. SANDGROUND: | ask that this be marked as Defendant 
Exhibit 20. | 
(The document referred to was marked Defendant 
Exhibit No. 20 for identification.) 
MR. MILLER: I have no objection. 
THE COURT: It is received. | 
(Defendant’s Exhibit No. 20 was received in evidence.) 
BY MR. SANDGROUND: 
Q. Now, thereafter did you prepare any other letters relative 
to the settlement? A. Yes, sir. There was a letter addressed to 
the title company instructing them to proceed. I have a copy of 
this. | 


Q. What was the date of that? A. The same date, October 
5, 1965. 
(224] THE COURT: You say the same date, sir? Was not 
that other letter October 8? 
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THE WITNESS: The settlement date itself was October 8. 

MR. SANDGROUND: The other letter was October 4, 1965, 
Your Honor. 

THE COURT: All right, and what is this? 

MR. SANDGROUND: October 5, 1965. We would offer this 
as Defendant Exhibit No. 21. 

(The document referred to was marked Defendant’s 
Exhibit No. 21 for identification.) 

MR. MILLER: I have no objection. 

THE COURT: It is received. 

(Defendant’s Exhibit No. 21 was received in evidence.) 
BY MR. SANDGROUND: 

Q. I show you Defendant Exhibit 19 marked in evidence be- 
ing a settlement sheet bearing the date of October 8, 1965, and ask 
you whether you can identify that as being the settlement sheet for 
the subject property in question? A. Yes, sir. 

Q. Was that the settlement that you had set up? A. Yes, sir, 
it was. 

Q. By any chance did you attend the settlement? [225] A. Yes, 
sir, I did. 

Q: Who also was present at the settlement at that time? A. I be- 
lieve Mr. Steven Bachand and Mr. Hahn. I am not certain. I believe 
Mr. Hahn was there. I was there. And there is one additional letter 
I wrote to settle up the settlement which provided for the signature 
of the deed by Rogers. I do not recall if Mr. Rogers was there. 

Q. At the time of settlement was Mr. Polisher there? A. No, 


Q. Was Mrs. Polisher there? A. No, sir. 
Q. Was Mr. Herman Miller there? A. No, sir. 


Q. Was there any representative from Brunswick Exchange, a 


corporation, there? A. No, sir. 
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Q. When you attended settlement, did you learn whether or 
not there was any communication from either Mr. Polisher or Mrs. 
Polisher, Brunswick Exchange or Mr. Herman Miller? A. puet one. 
I learned there had been a renewal. 

MR. MILLER: I am wondering where he learned this from 
and who told him. Just out of the sky I think it is hearsay. | 

THE WITNESS: I have not finished. Mr. Seitz gave me for 
the first time a copy of the lease extension exercised [226] by Bruns- 
wick Exchange. This had to be done back in June. 

THE COURT: That is already in evidence. 

BY MR. SANDGROUND: | 

Q. To your knowledge was there any tender of a $40,000 cash 
deposit or any other amount of cash deposit made at the settlement 
made by a representative of Brunswick Exchange or Mr. Miller rep- 
resenting Mr. and Mrs. Polisher? A. No, sir. 

Q. Now, I would like to show you what has been marked in evi- 
dence as Defendant Exhibits 1, 2, 3, 4 and 5 and ask you to examine 
these documents. Have you examined them, Mr. Cavin? A. Yes, sir. 

Q. Prior to the time of the preparation for trial in this litigation, 
had you ever seen these documents before? A. No, sir. I have no 
knowledge of it. | 

Q. And had you ever known of their existence before? | A. 
Only about five weeks ago in Mr. Hahn’s office. | 

Q. In preparation for trial? A. It was the first time I saw them. 


* oe * 


CROSS EXAMINATION 


BY MR. HALL: | 

Q. Mr. Cavin, you identified the document Defendant Exhibit 

8 signed by Mr. Seitz, which was the I think you called [227] it the 
open listing. However, they gave you the authority as agent to seek 
a purchaser? A. Yes, sir. 
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Q. I notice that it is signed only by Mr. Seitz? A. That is cor- 
rect. 

Q! Did you have any conversation with him with respect to this 
before he signed? A. Yes, sir. He communicated — so far as I know 
all my conversations with Mr. Rogers were by telephone or letter and 
Mr. Seitz assured me that he had Mr. Rogers’ approval before he signed 
this. In fact he delayed signing it. I brought it to him one day and I 
picked up the next and he told me he talked to Mr. Rogers in be- 
tween by telephone. 

Q. With respect to all other transactions that you had with 
him, did he ever at any time take the initiative and execute any in- 
struments without telling you that they would be submitted to Mr. 
Rogers? A. I would say Mr. Seitz was very careful to inform Mr. 
Rogers of every step of the transaction. 

Q: Now, on October 26, the letter to you, Defendant Exhibit 
13, I think you testified that you received a copy of a contract of 
October 9, 1964, which had been submitted by Brunswick Exchange? 
A. Yes, sir. 

Q. Do you have a copy of that? [228] A. I have the one 
I received with the letter in which it arrived, postmarked October 
13, 1964. 

Q: And you received this from Mr. Rogers? A. Mr. Seitz. 

Q. Mr. Seitz in a letter of Mr. Rogers of October? A. No. 
This came on October 13 and the other letter dated October 26 
came a day or two after the 26th. 

Q. Did you receive any letter with this? A. No, sir, not 
communication at all, just some conversation on the phone when 
I asked him to send it to me. 

Q. And Mr. Seitz sent this copy to you? A. At my re- 
quest. 

MR. HALL: I would like to offer this in evidence as De- 
fendant Exhibit 22. 
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(The document referred to was marked Defendant’s 
Exhibit No. 22 for identification.) 
THE COURT: That is October 9, 1964. 
MR. MILLER: I have no objection. 
THE COURT: It is received. 
* * OK | 
[231] Q. When you got the letter of December 8, did you 
go over to Mr. Polisher and see what his position was? A. To 
date I never had any contact with Mr. Polisher. | 
Q. On December 8 you did not know either the detailed de- 
letions from the contract of October 9? A. I had no knowledge of 
it. i 


| 
Q. After you got this letter of December 14, nothing actually 
happened after that until the day that started? A. This letter was 
dated December 8. 
Q. I mean December 8. I am sorry. Defendant Exhibit 14, 


nothing happened of any nature of any kind until you began [232] 
to set up the appointment for settlement? A. I made a report in 
writing to Mr. Hahn of the status which quoted Mr. Seitz that hap- 
pened after this, but nothing material beyond that. | 

Q. Between the date of the letter of December 8, 1964, and 
the date you commenced to set up settlement in October in 1965, 
in between that period you still did not get in touch with Mr. Pol- 
isher in any way? A. You might call this being in touch with him. 
I was told by Mr. Seitz he had exercised his option to renew the 


lease. 
* Ok OK 
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[233] REDIRECT EXAMINATION 


BY MR. SANDGROUND: 

Q. Mr. Miller asked you about settling. Exhibit 22 was the 
contract which was the one we call the Polisher contract [234] 
sent to you by Mr. Seitz for correction? A. Yes, sir. 

Q. Was October 8, 1965, the last possible day for settlement 
under that contract? A. This contract refers to on or before Oc- 
tober 10, 1965, the exact date of settlement to be fixed by the 
purchasers. 

THE COURT: On or before October 10? 

* oe OK 

{236] MR. SANDGROUND: We all waived the jury. 

THE COURT: My understanding is that so far as everybody 
is concerned that when there was a waiver of a jury trial, that was 
for all purposes. I hope that record shows it because we discussed 
that at some length. 

MR. MILLER: It is not limited. 


* OR OK 


[237] MRS. EVELYN POLISHER 


was called as a witness and, having been previously duly sworn re- 
sumed'the stand and testified further as follows: 


DIRECT EXAMINATION IN REBUTTAL 


BY MR. MILLER: 

Q. You were the bookkeeper for Brunswick Exchange? A. 
Yes, sir. 

Q. In what name did they carry their bank account? A. Blan- 
denview Auto Parts. 

Q. Have you at my request brought here your bank statement 
showing your balances in October of 1964? A. Yes, sir. 

Q. From October 7, 1964, did it exceed $2,000? A. Did it 
exceed $2,000 — on the 8th it was a little bit less, but before that 
it was over $2,000. 
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Q. You have one or two accounts? A. We have two accounts. 
Q. Did the combination of both accounts, did they exceed from 
the 8th or 9th over $2,000? [238] A. Yes. 
Q. Are these the original statements you have of the bank ac- 
counts? A. Yes, sir. 
* Ok OK | 
Q. I show you what has been identified as Plaintiff Exhibit 11-A, 
Bladenview Auto Parts. Is this an account, and the one reflected in 
11-B two separate accounts? A. Yes. | 
[239] Q. Are they the same company? A. The same company. 
We list it as Brunswick Exchange, Incorporated, Trading as Bladenview 
Auto Parts. | 
Q. Those are the checking accounts in the name of Brunswick 
Exchange? A. Yes. 


* * * | 
| 


BY MR. SANDGROUND: | 
Q. Bladenview Auto Parts Special, you testified that is a pe ac- 
count? A. We use it for that purpose. 
Q. By a tax account do you mean where you deposit FICA 
money and withholding for your employees and things like that? 
A. We made sure our money was there. 
[240] Q. Would you answer my question please, Madam? A. 
Yes, sir. 
Q. So the account in here, the deposits in here are withhold- 
ing moneys from payroll deductions and other Federal and District 
of Columbia taxes? A. It came from our regular account into this 
account. | 
THE COURT: The question is, are they withholding accounts 
instant to or checked with Federal and District charges for taxes? 
THE WITNESS: I do not quite understand the question. Re- 
gardless of where the money comes from, it had to be paid by us 
on a specific date. 
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BY MR. SANDGROUND: 
Q. I will try to rephrase my question. Do these funds repre- 
sent withholding from your employees’ salaries and wages and com- 


missions deposited in an account for FICA and other Federal and 
District! of Columbia deductions put in an account to be held in 
that manner. A. Yes. 

Q.' So this was not your money. This was money owed to 
the government, either the District of Columbia or Federal, for 
withholding, is that not correct? A. When it was due. 

Q. This was like a trust fund money. You could not draw 
upon this money, is that not correct? [241] A. I could have 
taken money from another account and put it in here too. Asa 
fact though. sir, if you check that account you will find there 
was a balance of $2,000 on the 9th and after the 9th. 

* oe OK 

Q: Was 11-B, Bladenview Auto Parts Special, this was money 
you could not draw upon because when your tax return On a quar- 
terly basis was due, this money had to go to either the United States 
Treasuty or the District of Columbia for payment under the withdraw- 
al account, is that correct? A. What I am answering is it could have 
come from this account. There was no law that says we had to draw 
it out of this particular account. 

THE COURT: Madam, are you free to draw on that account 
for any purpose? 

THE WITNESS: Yes, Your Honor. We marked it special our- 
selves. 

THE COURT: But it was under your control? 

THE WITNESS: Yes, Your Honor. 

* OK OK 

[242] THE WITNESS: This check was not written until the 9th. 
You are asking me for the balance on the 8th. This check was written 
on the 9th. Our balance was over $2,000 then. 
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| 
Q. But also on the 8th you had other checks outstanding, $200, 
$50, $70, $100 and a check for $430.40, $200 and a debit memo of 
$111.52 all to be taken from the account as of that date, is that cor- 
rect? A. It still left our account over $2,000 on the 9th. | 
Ok Ok | 


[243] ELDON ROGERS 


was called as a witness and, having been previously duly sworn|was ex- 


amined and testified further as follows: 


DIRECT EXAMINATION IN REBUTTAL | 


BY MR. MILLER: | 

Q. I have two matters I want to clear up. I understood you to 
say in your direct examination that you kept your own personal file, 
is that right? A. No, sir, I kept a file of the major portion of our part- 
nership business. 

Q. Do you have this file with you? A. No, sir. | 

Q. You kept this in Lansing, Michigan? A. Yes, sir. | 

Q. Did you have in that file, sir, a copy of the lease and the let- 
ter extending or renewing it in your file, which is here now as Plain- 
tiff Exhibit No. 1? A. May I see it? 

Q. Yes. A. Yes, sir. 

Q. Now, did you keep a copy in this file that you retained i in 
Lansing, Michigan, of the listing that was given to Smithy Company? 
A. No, sir. 

Q. You never saw that? [244] A. I saw it when I ulked to Mr. 
Seitz, yes, when I visited Mr. Seitz. 

Q. Now, did you keep in your file the letter of October 4 from 
Brunswick Exchange forwarded, it was forwarded to you by Mr. Seitz 
of these contracts. 

THE COURT: Forwarding what, sir? | 

BY MR. MILLER: | 

Q. I will withdraw that and ask you this question: I show you 

Defendant Exhibit No. 9 and ask you whether or not you kept in 
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your personal file a copy of that letter which is the letter transmit- 
ting the contract? A. I do not recall exactly which of these arti- 
cles I had in my file and which were in Mr. Seitz’s file. It was a file 
of our Benning Motor transactions and we had no problem or did not 
keep a duplicate of everything. 

Q. With respect to Plaintiff Exhibit No. 2, which is the letter sent 
to Brunswick and the copy of the contract that Smithy procured, did 
you make a copy of that and put it in your file? A. No, sir. This is 
the listing to Smithy Company. 

Q. Now, I show you these four exhibits, Plaintiff's Exhibits 3-A, 
-B, C, and -D. Would you tell us which one of those were sent, which- 
ever ones were sent to you, did you make a copy and keep it in your 
file? A. No, sir, I made no copies. 

[245] Q. That includes Plaintiff Exhibit No. 3 in which the 
amendment was made? A. This and this one. 

Q. You say this. That is Plaintiff 3-A and also Plaintiff 3-D? 
A. Yes, sir. I do not know anything about these. 

Q. Did you make any copies of those? A. No, sir. 

Q. Then as I understand it insofar as 3-A, you know definitely 
you received that and returned it with the amendment? A. Yes, sir. 

Q. And you returned it to Mr. Seitz? A. Yes, sir. 

Q. I show you Defendant Exhibit No. 6, which is also an orig- 
inal copy of a contract of October 9, and you will notice there are 
some blue scratching on the back and it is in handwriting. Do you 
know who did that? A. No, sir. 

Q. The writing on the back is not yours? A. It is not mine. 

Q. Did you have a copy of this exhibit in your file? A. Not that 
I recall. 

Q. Have you ever seen it before today? A: Yes, sir. 

Q. When did you first see it? [246] A. I do not recall the exact 


date. I think it was in January of this year. 
Q. As I recall it, in Mr. Hall’s office. I was not sure this came 
from Mr. Seitz’s file. 
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Q. In other words, you are certain that he retained it? A. I can- 

not say that he did or did not. 
Q. Now, I refer you, sir, to Defendant Exhibit 7-A, -B, r and 

-D, which is the letter dated the 10th, which I understand was sent to 

you, is that correct? A. It was forwarded to me. | 

Q. Did you make a copy of that and keep it? A. No, sir 

Q. Now, with respect to this exhibit 10, Defendant Exhibit 10, 

which I understood you to say was enclosed in the exhibit dated the 
10th of January but mailed on February 15, you of course say| that 

was forwarded to you? A. Yes, sir. | 

Q. What did you do with it? A. Returned it to Mr. Seitz. 

* KOK | 

[247] MR. MILLER: May I recall Mr. Seitz. 

| 

Whereupon, 
CARL SEITZ 


* KK 
DIRECT EXAMINATION IN REBUTTAL 
BY MR. MILLER: 


Q. Mr. Seitz, I show you Defendant Exhibit No. 10, which has 


your initials on it, and has the date February 15. 
KK 


| 
Q. You heard Mr. Rogers say he returned this contract to you 
just now? A. Yes. 


* Ok Ok 


Q. Then I understood your counsel produced this at this |[248] 
trial. It was in your possession? A. It was. | 
Q. When you got it back, did you keep it in your file? A, I did. 
Up to when now? 
Q. Up until the time the case was filed? A. I turned it over to 
Mr. Hall. 
Q. You got word, did you not, of the settlement in October of 
1962? A. I did. 
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Q. Did you then communicate with Mr. Polisher or anybody at 
Brunswick Exchange telling them there was going to be a settlement? 
A.No. But I gave you an explanation. 

Q. L only want to know whether you notified them of that set- 
tlement and I understood your answer is no? A. With qualifications. 

Q: You mean you did get in touch with them? A. With quali- 
fications, because I assumed we did not have any contract with Pol- 
isher because he did not have any deposit up. 

Q: So your answer is no, you did not let them know? A. That 
is right. 

BY MR. SANDGROUND: 

Q. Therefore, is it a fact that in the year 1965 Brunswick Ex- 
change did not have any deposit up with you? [249] A. None what- 
ever. 

Q. And at any time prior to 1965 did they make a tender of 
$2,000 in writing to you? A. They had it in writing, but there was 
no check or cash either one. 

Q. No check? A. No, sir. 

Q. No cash? A. No, sir. 

Q. Did they show up at the settlement? A. No, sir. 

Q. Did they at any time write you a letter telling you they were 
going to show up at the settlement with cash or check? A. No. 

Q. Did you hear from their lawyer, Mr. Miller, any time concern- 
ing a tender of the cash or a check? A. No. 

THE COURT: By check you are speaking of what, sir? 

MR. SANDGROUND: A $2,000 deposit check. 

THE COURT: All right. 

MR. MILLER: I have nothing further. That is the extent of the 
rebuttal, Your Honor. 

THE COURT: All right. 

BY MR. SANDGROUND: 

Q. Did they at any time make a tender to you of $40,000 [250] 

prior to the 10th of October 1965 in settlement? A. Not $40,000. 
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They made a statement on examination that they called me earlier in 
October that he had some money. The amount of it over the tele- 
phone he never disclosed the amount of money that he had. | 
Q. He never brought any money to you? A. I told him to 
call me the next morning, that I was going out that night and he 


should call me the next morning and I would talk to him the)next 
morning. He did not call. 

Q. He did not call? A. No, sir. 

MR. SANDGROUND: Thank you, sir. 

THE COURT: All right, you may step down. 


* * 
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(i) 


QUESTIONS PRESENTED 


1. The question presented is whether a lessee, whose lease con- 
tains a provision that it is entitled to acquire the property in event 
the lessor obtains a bona fide contract, if it, after it has been noti- 
fied of such offer, presents a contract, with the same deposit check, 
under the same terms, conditions and the same price as submitted 
to the lessors by the bona fide offeror. 


2. Another question is where the lessee who has been given by 
its lease the right to purchase on the same terms, conditions and price 
as its lessors receive from a third party has submitted a contract for 
the same terms, conditions and price where the contract recites it is 
the purchaser, that its check for deposit is submitted, that the cover- 
ing letter submitting the contract is on its stationery, and signed in its 
corporate name by its duly authorized officers, and states it is exercis- 
ing its right to purchase under the lease under which it is lessee, but 
the signatures of its officers at the bottom of the contract does not 
have above such signatures the corporate name. 


3. Another question is whether the lessors whose lease with les- 
see contains'the right of first refusal is justified in requiring the les- 
see in its offer of purchase to eliminate certain of the terms of the 
offer which the lessors received, and which requires the lessee to ten- 
der the samé terms, conditions and price, by requiring the lessee to 
eliminate the clauses dealing with the right to have the deferred pur- 
chase money trust subordinated to subsequent financing, and that it 
does not have the right to demolish the present improvements, both 
of which clauses are in the offer which it must meet. 


4. Another question is whether the lessors, whose lease with 
the lessee gives the lessee right of first refusal, and the lessee submits 
an offer, with the same deposit, which contain the same terms, con- 
ditions and price, and which the lessors refuse to accept can require 
the lessee to make tender thereafter. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS ON APPEAL 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I 


CONCLUSION 


INDEX 


The Appellant Submitted a Contract to the Lessors Which | 
Was Under the Same Terms, Conditions, and for the Same 
Price, and Accompanied by the Same Amount of Deposit | 
Which the Appellee, Lessors Received From Hechinger 
and England, and Upon Receipt by Them It Became a 
Binding Contract 


The Contention of Appellees That the Offer Submitted by 
Appellant-lessee Had Errors and Required Changes Was In- 
valid and Without Merit 


The Fact That Both the Lessors and the Lessees Offered 
Each Other Alternatives Which Were Not Similar to the 
Offer of Hechinger and England, and Which Alternatives 
Were Not Accepted on Either Side, and the Lessee Indi- 
cated It Would Consider the Alternatives Only at the 
Time of Settlement, Which Was To Be a Year Later, Had | 
No Effect on the Lessee’s Offer, and Did Not Create Any 
Breach 


When the Lessor Notified the Lessee, After It Submitted | 
Its Offer Which Was Under the Same Terms, Conditions | 
and for the Same Price as Made by Hechinger and England, 
That the Lessee Waived Its Right To Purchase, and Prior 

to the Year When Tender Could Be Made, Concluded the 
Sale Under the Hechinger-England Contract Prior to the | 
Year When the Lessee Could Make Settlement, the Lessee | 
Was Not Required To Make Tender of Performance. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


| 
JURISDICTIONAL STATEMENT | 
This is an appeal from a final judgment of the United States 

District Court for the District of Columbia, denying specific per- 
formance of real estate which the appellant claimed it was entitled 
to purchase. This Court has jurisdiction under Title 28, Section 

1291 U.S. Code (1958). The Court below has jurisdiction under 
Title 11, Section 521, D.C. Code (1961 Ed.) Supp. V. | 


STATEMENT OF THE CASE 


Appellant Brunswick Exchange, Inc., leased premises 1600 Ben- 
ning Road, N.E., on September 30th, 1960, in writing from appel- 
lees, Rogers and Seitz for a five year term, beginning October 10th, 
1960 and ending October 9th, 1965 for a monthly rental of $900.00 
payable in advance on the 10th day of each month and commenc- 
ing April 10th, 1961 for a monthly rent of $1,000.00 and so con- 
tinuing until the end of the term. Among the terms of said lease, 
the lessee was given an option to renew said lease for an additional 
five year term, upon the same terms and conditions, except the rent 
would be'$1,100.00 per month for the entire renewal period, pro- 
vided lessee give to lessors 90 days prior notice of its intention to 
renew the lease before the end of the term. The lease also gave to 
the lessee the first refusal of purchasing said property, in event the 
lessors desired to sell, upon the same terms and conditions and for 
the same price which said lessors might receive from a bona fide pur- 
chaser, and in event such bona fide offer was received the lessors 


agreed to forward the terms of the offer to the lessee who would 


have a ten day period to submit a formal contract under the same 
terms accompanied by the same amount of deposit. (JA 11-15) 
Appellant renewed said lease under its option on June 19th, 1965 
for a five year additional term. (JA 10, 44) 


On September 29th, 1964 the appellee, Seitz, for himself and 
appellee Rogers, in writing notified appellant they had received 
an offer for the sale of the property, enclosing a copy of the offer. 
(JA 17-22) 

Thereupon, by letter from the appellant to the appellees Seitz 
and Rogers, dated October 9th, 1964 (JA 58, 76) the appellant 
made an exact offer as received by the appellees Seitz and Rogers 
to purchase the property, and accompanied said offer by an exact 
deposit of $2,000.00. (JA 30) 


Thereafter appellees Seitz and Rogers returned all of the con- 
tracts sent them by appellant, (JA 27) together with the $2,000. 00 
deposit check (JA 31) with their letter dated October 28th, 1964 
(JA 31-36) in which the said appellees notified the appellant that 
they had received appellant’s offer with the $2,000.00 deposit check, 
and acknowledged that said offer to purchase, | 


“as submitted is accepted as an honest effort to meet 


the firm offer of another party to purchase the property 
and is in accordance with the provisions of your lease.” 
(Emphasis supplied) | 

The letter then found fault in the execution of the offer, as 
submitted, and the appellees noted some changes which they felt 
were necessary to meet or equal the terms and conditions of the pur- 
chase, and they made the corrections with green ink on one of the 

contract forms of the offer. At the same time the said appellees of- 
fered the appellant three alternative plans to purchase. 


| 
| 

The changes made by appellees which caused the appellant's 
offer to be different from the offer which they had previously re- 
ceived were as follows: 


1. Elimination of the right to demolish the existing im- 
provements without consent of the party secured. 
Requirement of sellers or sellers’ assignee to subordi- 
nate the deferred purchase money lien to the improve- 
ment deed of trust as qualified in said contract. 
The prior offer received by the appellees provided for 
a 5% real estate commission to H. G. Smithy Company, 
whereas, the appellant’s offer did not require said ap- 
pellees to pay any broker’s commission. 


The appellant’s offer had inserted at the place of signature its 
corporate name, but it should be pointed out that in the letter which 
transmitted said offers to the appellees, Plaintiffs Exhibit 3E (GIA 
29) was on the stationery of Brunswick Exchange, Inc., and was 


signed in its corporate name by both officers, and the entire gist of 
the letter referred to the fact that BRUNSWICK EXCHANGE, INC., 
received the offer, that BRUNSWICK EXCHANGE, INC., was exer- 
cising its option set forth on page three of its lease, and enclosing 
its check for $2,000.00. 


On January 10th, 1965 Mr. Polisher, the president of appellant 
corporation returned the contract of October 9th, 1964 stating that 
it conformed to the contract which said appellees had received, and 
conveyed the information to the effect that its contract did not re- 
quire payment of any commission. (Plaintiff's Exhibit 7A, JA 40) 
A second 'letter of the same date was sent by the appellant to the 
said appellees and in effect stated with reference to the alternatives 
and to let the matter run until October 1965 when settlement was 
to have been made, and at that time he would decide which plan 
might be! accepted on which a new contract could be executed. 
(Plaintiff's Exhibit 7B, JA 41) A further letter Plaintiff's Exhibit 
IC of the same date was sent to the same effect. 


The above stated exhibits, that part of Plaintiff's Exhibit No. 

5 dealing with alternative proposals, Plaintiff's Exhibit 7B, Plaintiff‘s 
Exhibit 7C, all clearly indicate the alternative proposals made by 
the appellees, Rogers and Seitz were never accepted, and came after 
the unequivocal exercise by the appellant of its right to acquire the 
property under appellant’s exhibit No. 3, with the several copies, 
and these variations offered could not modify, in any way the ap- 
pellant’s right. 

However, after having by Plaintiff's Exhibit No. 5 conceded 
that the offer was in “accordance with the provisions of your lease” 
appellees Rogers and Seitz, by their letter of December 8th, 1964, 
Plaintiff's Exhibit 6 (JA 37) unilaterally adjudicated a legal posi- 
tion according to them, they, the appellees breached their agree- 
ment by considering the appellant waived its right to purchase. In 


| 
reply, appellant wrote its letter of January 10th, 1965, Plaintiff’s 
Exhibit 7A (JA 40) returning the original offer and stating that such 
offer did comply with the requirements. Plaintiff's Exhibits 11A 
and 11B (JA 45 and 46) were offered to show that the appellant 
was able to make its check of $2,000.00 deposit good. 


Defendant’s Exhibits 1 through 5 (JA 47, 48) are items which 
are between appellees and the agent employed by them, and Defend- 
ant’s Exhibit 6 (JA 49) is identical with Plaintiff's Exhibit|/3A. 


Plaintiff’s Exhibit 3A (JA 27) dated October 9th, 1964!required 
settlement to be made on or before October 10th, 1965, but before 
that date, appellees made settlement between them on October 9th, 
1965 under which Rogers and Seitz conveyed the property: to the 
appellees Hechinger and England. During all the time between Oc- 
tober 9th, 1964 and October 9th, 1965 appellees Hechinger and Eng- 
land had actual and constructive knowledge of the appellant's claim as 


is shown by the appellee’s exhibits and the further fact that the appel- 
lant actually occupied the property. 


The salient evidence is explicitly set forth and borne out by 
the exhibits offered in evidence. However, the following excerpts 
of testimony are pertinent. Mr. Polisher, the principal officer of the 
appellant corporation testified in substance that after he received 
appellees’, Rogers and Seitz, letter of October 28th, 1964, Plaintiff's 
Exhibit No. 5 (JA 31), he called said appellees and informed them 
that relative to the alternative terms which amounted to a modifica- 
tion of the contract, he would have to wait until settlement time 
and then decide. (JA 77-78, 79, 83) He stated he did not want to 
jeopardize his contract. (JA 80-81) This witness stated just before 
October 10th, 1965, the time for settlement by appellant, he tried 
to contact Mr. Seitz for a week many times, anywhere from twice 
to four times a day at his store and at home. (JA 83-84) and on 
October 10th, 1965 appellant was ready, willing and able to pur- 
chase the property. The witness stated that Defendant’s Exhibits 1 


and 2 were not counterproposals to the terms of Plaintiffs Exhibit 
3. (JA 98) He also stated that on December 8th, 1964 when the 
letter of that date was received, Plaintiff's Exhibit 6, he was under 
the impression that he had bought the property. (JA 108) This 
witness stated he relied on the contract, Plaintiff's Exhibit 3A, with- 
out the green markings on it. (JA 114) 


The appellee Seitz, one of the owners stated he received the 
appellant’s contract, Plaintiffs Exhibit 3A, as well as the $2,000.00 
check (JA 130-133) which he mailed to Mr. Rogers, the other 
owner, except he had put the check in one of his drawers. He re- 
ceived back from Mr. Rogers the letter of October 28th, 1964, Plain- 
tiffs Exhibit 5. (JA 133) This appellee stated he had accepted 
the check| of Bladenview Auto Parts for some time for rent, and the 
check was always good. (JA 142-143) 


The appellee Rogers who made the decisions for the appellee 
sellers stated he would not accept the contract of October 9th, 
1964, Plaintiff's Exhibit 3A, without the changes made in green ink. 
(JA 169) 


Mr. Hahn, who made the original offer upon which the appellant 
based its offer, stated he had never contacted, nor wrote the appellant 
concerning the property. (JA 175-176) 


The Trial Court’s finding of fact and conclusions of law recog- 
nized appellant’s right of first refusal of a sale on such terms, condi- 
tions and price, as received by the appellees, Rogers and Seitz, from a 
bona fide purchaser, and such a bona fide offer was received by them, 
of which they gave written notice to appellant, but the Court found 
that the appellant did not within the time or any time thereafter sub- 
mit a contract of purchase on the same terms and conditions and for 
the same price as owners had received from appellees Hechinger and 
England. That on December 8th, 1964 Plaintiff's Exhibit 6, advised 
appellant its time had expired, and on October 8th, 1965 settled the 


sale to appellees Hechinger and England. The Court further found 
that no tender was made of the terms of the Hechinger-England of- 
fer and consequently the Court denied appellant specific perform- 

| 
ance. 


STATEMENT OF POINTS ON APPEAL 


1. Appellant’s lease which gave it first refusal in case the own- 
ers attempted to sell (JA 14) was met and satisfied by appellant 
when it submitted an identical contract to the one received by the 
owners with the identical deposit. (Such identical offer being Plain- 
tiff’s Exhibit 3-A (JA 27) and which was submitted to the appellee 
owners by appellant’s letter of October 9th, 1964. (Plaintiff's Ex- 
hibit 3E, JA 29) The offer to be met is set forth in Plaintiff's 
Exhibit 2. (JA 17-22) | 


2. The appellees’, Rogers and Seitz, contention that there were 
errors in appellant’s offer and some changes necessary to meet or 
equal the terms was not valid. 


3. The alternative offers made in appellee’s letter of October 
28th, 1964 and subsequent letters of both the appellant and appel- 
lee were never accepted, consideration of which was deferred by ap- 
pellant until time of settlement, a year hence, and did not affect the 
binding effect of appellant’s offer contained in its Exhibit 3A. 


| 
4. By reason of appellees’ Rogers and Seitz letter of December 
8th, 1964 Plaintiff's Exhibit 6 (JA 37) which amounted to said ap- 
pellees’ breach of contract, appellant was relieved from making any 
tender. 


SUMMARY OF ARGUMENT 


1. The appellees’ primary offer from appellees Hechinger and 
England was met and appellant’s right to acquire the property be- 
came fully binding when it submitted to, and the appellees, Rogers 
and Seitz received the identical offer accompanied by the same de- 
posit from \the appellant of the written offer shown by plaintiff's 
exhibit 3A. The Hechinger-England offer, plaintiff's exhibit No. 2 
when compared with appellant’s offer of October 9th, 1964 clearly 
appears that they are identical. Appellees’ Rogers and Seitz letter of 
October 28th, 1964, plaintiffs exhibit 5(JA 31) in the first paragraph 
unquestionably admits this. This appears so clear that examination of 
the documents in and of themselves requires reversal of the Trial 
Judge’s conclusion. 


2. The appellees’ contention that there are errors and some 
changes are required is not valid. The errors indicated are (1) re- 
quirement that name Brunswick Exchange Inc., and the words “‘presi- 
dent” under Manuel Polisher’s signature, and the word ‘“‘secretary” 
under Mrs.| Polisher’s signature are required, and signatures of cor- 
porate owners and officers on reverse side be added. The correc- 
tion of the figures on the front side of $170.00 to conform to 
the written part of One Hundred seventy Thousand Dollars, and 
changing of the word ‘“‘may” to “will” on the front page in the mid- 
dle of the page. With respect to these two last items the same are 
of no consequence, in that it is evidence from the contract as a 
whole, that a $170,000.00 deferred purchase money trust would be 
required, and that the written amount would govern over the figure 
part, and with respect to the choice of the word “may” over “‘shall”’ 
the option is given to the sellers, the said appellees. With respect to 
the other objections it is clear that in signing the Polishers were doing 
so to bind Brunswick Exchange, Inc. The first line of the contract 
discloses that the deposit is received of BRUNSWICK EXCHANGE, 
INC., to be applied to the purchase of the property. The covering 


| 
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letter forwarding said offer, which letter is dated October 9th, 1964, 
plaintiff's exhibit 3E, (JA 29) is on stationery of Brunswick Exchange, 
Inc., signed in name of Brunswick Exchange, Inc., and the body re- 
fers to that corporation as exercising its option, contained in the 
lease under which it is lessee. With respect to the other changes nec- 
essary said appellees struck through appellant’s offer containing the 
right to demolish the improvements without consent of the party 


secured, and secondly eliminated the subrogation clause. Compari- 
son with the Hechinger-England contract shows that the appellees 

were not entitled to require these changes, otherwise the contracts 
would not be on the same terms and conditions which is specified 
by the lease. | 


3. With respect to the third point, the same answers itself. The 
parties never came to any agreement concerning any alternative, and 
in any event, the appellant continually stated, in reply that its offi- 
cers would make some determination at time of settlement, which 
was a year later. 


4, When the appellees, Rogers and Seitz, wrote their/ letter of 
December 8th, 1964, this amounted to a breach on their part which 
thereafter made tender of performance by the appellant unnecessary. 


ARGUMENT 


The record in this case, as well as the appellant’s possession of the 
property constituted actual as well as constructive notice to appellees, 
Hechinger and England, when they attempted to complete settlement 
of their contract with the other appellees, of the rights of the appellant. 
Chillemi v. Pennsylvania Rubber Co., 58 App. D.C. 394, 31|F.2d 638. 
If the appellant had a binding contract upon its presentation of the 
contract of October 9th, 1964 its exhibit No. 3A, which apparently 
the appellees, Rogers and Seitz admitted by their letter of October 
28th, 1964, plaintiff's exhibit No. 5, then the appellant was entitled 
to have the deed between the appellees vacated. 
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The right of a tenant to the property where his lease gives the 
tenant the option to purchase if the terms of the lease regarding such 
purchase are met is clear. See Moiger v. Johnson, 86 U.S. App. D.C. 
219 (1950), 180 F.2d 77, wherein it was held that “in absence of 
fraud or imposition by lessee in procuring the lease, the terms of the 
written instrument must prevail, Willard v. Tayloe, 1869, 8 Wall 557, 
75 U.S. 557, 19 L. Ed. 501, Merritt v. Kay 1924, 54 App. D.C. 152, 
295 F. 973, Cortelyou v. U.S. ex rel. Thorpe 1908, 32 App. D. C. 
20, Washburn v. Gillespie 8th Cir. 1920, 261 F. 41 cert. denied 252 
U.S. 587, 40 S. Ct. 396, 64 L. Ed. 729.” 


When the appellees Rogers and Seitz submitted the Hechinger- 
England contract to the appellant, and it in turn submitted its con- 
tract Plaintiffs Exhibit 3A with its deposit check, a binding contract 
was then accomplished, and any action thereafter contrary to the 
terms set forth in the lease would be a breach. The subsequent mat- 


ters developed at the trial merely went to whether either party cre- 
ated a breach. Since it was the position of the appellees, Rogers 
and Seitz immediately from the beginning that the appellant’s offer 
was not accepted unless the changes were made, we submit, under 

the terms of the lease, consideration of the Hechinger-England con- 
tract and the one submitted by the appellant can only be construed 
that the appellees, Rogers and Seitz breached their lease agreement 

when they:concluded a sale to Hechinger-England, and under these 

circumstances, the appellant is not only entitled to vacation of the 

deed but requiring the appellees to convey the property to it. 


2. The contention of appellees Rogers and Seitz that there were 
errors in the appellant’s offer, and changes required is without merit. 
In their first paragraph of their letter of October 28th, 1964 they ad- 
mit that the appellant’s offer meets the requirements set forth in the 
lease. In the Hechinger-England contract there was a requirement in 
part of the appellees Rogers and Seitz to permit subordination of their 


} 
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purchase money trust and the right of demolition of the existing im- 
provements were given to Hechinger and England. The lease granting 
the option provides appellant’s right to exercise the option must be 
based “upon such terms and conditions and for such price which the 
Lessors may receive under a bona fide offer”. If this is the require- 
ment, what right do the appellees, Rogers and Seitz, have ‘to change 
the requirements set out in the lease? Why does not the appellant 
have the right to rely upon such requirements? It must not be for- 
gotten that the appellees, Seitz and Rogers had already accepted the 
Hechinger-England offer, subject to the conditions to submission to 
the appellant, and if there were any deviation, then Hechinger and 
England might have a right to declare such offer void as not meet- 
ing the same terms and conditions set out in their contract. The 
appellees, Rogers and Seitz did not see fit to merely accept the 
Hechinger-England offer without accepting it and then submitting 
the same to the appellant, in which event they were not bound by 
the Hechinger-England contract. Before submitting anything to the 
appellants, the said appellees bound themselves subject ta the con- 
dition of submitting to the appellant. If the appellant in! this case 
had originally submitted its offer or made the changes requested by 
said appellants, it might well have lost its right to purchase. See 
Chevy Chase Services, Inc. v. Marceron, 114 U.S. App. D.C. 270, 
1962, 314 F.2d 275. 


The contention of the manner of signing is merely technical. 
Consideration of the opening line of the contract, the check, the 
accompanying letter of October 9th, 1964 all indicate that the con- 
tract is that of the appellant. There is no ambiguity. The contract 
is construed in the light of the language used and the attendant cir- 


cumstances at the time of entering it. Ottenberg v. Ottenberg, 194 


F. Supp. 98. Nor should a contract be narrowly or technically con- 
strued. See Stinson v. New York Life Ins. Co., 83 US. App. D.C. 
115. 167 F.2d 233. These principles apply equally to the conten- 
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tions that) the figures namely, $170.00 vary from the written One 
Hundred Seventy Thousand, when it is clear that from considera- 
tion of the contract as a whole it could only mean the last figure. 
And similarly with respect to changing the word “may” to “‘will’’. 
We respectfully submit, these criticisms are without merit. 


3. The alternatives given would definitely not be in accord- 
ance with the requirement made by the lease, and for the appellant 
to have accepted any one of them, which the appellees, Rogers and 
Seitz, had no right to make in that they had a conditional bound 
contract, would have been a clear departure from the terms, condi- 
tions and price set forth in the Hechinger-England contract. How- 
ever, there never was a meeting of the minds about either the pro- 
posals suggested by either the appellant or the appellees Rogers and 
Seitz, and in any event, Mr. Polisher stated he deferred considera- 
tion of all of them until the time for settlement which was a year 
after the date of the contract. 


4. The appellees’, Rogers and Seitz’ letter of December 8th, 
1964 informing the appellant that it had waived its right to acquire 
the property was anticipatory breach on their part which relieved 
the appellant from making tender. There is a long line of cases to 
the effect; that tender is not required in case of breach by the other 
party. See Newman v. Baker, 10 App. D.C. 187; Decatur Corp. v. 
Friedman, 39 F. Supp. 692, affirmed 77 U.S. App. D.C. 326, 135 
F.2d 812 ‘and Sabghir v. Ginsburg, D.C. App. 51 A.2d 308. 
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CONCLUSION 


We respectfully request the Court to reverse the judgment of 
the Trial Judge. 


Respectfully submitted, 


HERMAN MILLER 


421 - 4th Street, N.W. 
Washington, D.C. 
Attorney for Appellant 
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QUESTIONS PRESENTED 


Can specific performance of an option to purchase real 
property, contained in a lease agreement, be granted to a 
lessee-optionee which fails to comply with the terms of the 
option? 


Can specific performance be granted in such a case to a 
lessee-optionee which neglects to assert its alleged rights 
- in a timely manner and whose failure and laches results 
in a change of position by the lessor and an innocent third 


party? 


ARGUMENT 
I. Tae Triuaxu Court Property Denrep SpEcIFiIc 
PERFORMANCE To APPELLANT Because IT Famep 
To Compiy Wir THE Terms OF THE OPTION ... 


II. Tue Trran Court Property Denrep Specrric 
PerrormMaNce Because APPELLANT’s Conpuctr 
Constitutes LacHes 


III. Conciusion 


IN THE 


United States Court of Appeals 


For rae Districr or Corumsia Crrcurr 
No. 21,140 


Brunswick Excuancg, Inc., Appellant, 
v. 
Joun W. Hecuincer, Richarp Encuanp t/a HECHINGER 


ENTERPRISES, AND Epon J. Rocers, JEANNETTE S. Rocers, 
Cary Serrz, Anna Szrrz, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES JOHN W. HECHINGER AND 
RICHARD ENGLAND T/A HECHINGER ENTERPRISES 


NATURE OF THE CASE 


This is an action for specific performance brought by a 
tenant to enforce a covenant in in its lease giving it a right 
of first refusal to purchase the leased premises, upon the 
conditions set forth in said covenant. 


The lower court dismissed the action for specific perform- 
ance because the tenant had failed to comply with the condi- 
tions of the lease covenant, and had thereby forfeited its 
opportunity to purchase the premises. 
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STATEMENT OF FACTS 


On September 30, 1960, appellant Brunswick Exchange, 
Ine. executed, as tenant, a lease of premises owned by ap- 
pellees Rogers and Seitz and known as 1600 Benning Road, 
N. E., Washington, D. C. (JA 11-15). The lease provided, 
in part, 


“‘that in the event that the Lessors shall try to sell the 
aforesaid property, the Lessee shall be given first re- 
fusal of such sale upon such terms and conditions and 
for such price which the Lessors may receive under a 
bona fide offer. In the event that the Lessors shall re- 
ceive such bona fide offer, the Lessors shall deliver, in 
writing, to the Lessee, the terms of said offer and the 
Lessee shall have the right, for a period of ten (10) 
days to submit a formal, written contract under similar 
terms, accompanied by the same amount of deposit 
which the Lessors shall have received, and shall deliver 
said written contract and deposit to the sellers within 
the said ten (10) days; in the event that the Lessee 
shall fail to submit such formal offer, accompanied by 
a deposit, it shall have no further right to purchase said 
property.’’ (JA 14). 


On August 6, 1964, Rogers and Seitz employed H. G. 
Smithy Company to solicit offers to purchase the subject 
property. On September 22, appellees Hechinger and 
England, through Gilbert Hahn, Jr., Esq., submitted to 
H. G. Smithy Company a purchase offer of $210,000 and a 
deposit of $2,000. (JA 18-22; 59). On September 29, Rogers 
and Seitz mailed a copy of this offer to appellant in accord- 
ance with the provision of the lease set forth hereinabove. 
(JA 17). 


On October 9, Manuel and Evelyn Polisher, in their per- 
sonal names and not in the name of Brunswick Exchange, 
Inc., the tenant, mailed to Rogers and Seitz: 


(a) a proposed purchase contract and deposit (JA 27-30, 
49-50), 
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(b) a proposed side letter reducing the purchase price 
by $10,000 and varying the terms of payment contained in 
the Hechinger and England offer (JA 47), and 


(c) a proposed letter which H. G. Smithy Company was 
to send to Gilbert Hahn, Jr., Esq., rejecting the Hechinger 
and England offer (JA 48). 


On October 28, Rogers and Seitz notified the Polishers 
that their variant proposal was unacceptable (JA 31-6). 
Further, Rogers and Seitz reiterated that the purchase 
price in the Hechinger and England offer was $210,000 and 
left the door open for a further submission by appellant. 
They wrote, 


‘We have advised the H. G. Smithy Company of our 
action relative to your purchase proposal and have in- 
dicated to them that we will expect a revised and ac- 
ceptable offer of purchase from you within 10 days (ap- 
proximately November 12, 1964) or that we will con- 
sider the option to purchase clause contained in your 
lease waived.”’ (JA 36). 


Having received no response to their October 28 letter from 
either appellant or the Polishers by the November 12 dead- 
line, Rogers and Seitz notified appellant by letter dated De- 
cember 8, 1964 (JA 37-9), 


‘“We now consider that you have waived your right 
to purchase our property as outlined in the option pro- 
vision of your lease as of this date. All other provi- 
sions of the lease will remain in force during the life 
of the lease. 


‘¢*Your check in the amount of $2000.00 submitted 
with your previous offer, is enclosed.’? (JA 39). 


By letter dated January 10, 1965 (some three months 
after the expiration of the 10-day period fixed in the lease), 
and received by Rogers and Seitz on February 15, Manuel 
Polisher resubmitted the rejected October 9 purchase con- 
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tract to Rogers and Seitz. The contract was accompanied 
by two more side letters. (JA 40, 42). The transmittal 
letter stated, in part, as follows: 


‘<Enclosed you will find two letters and the contract 
and a check in connection with the property at 1600 
Benning Road, N. E. The first letter is written for 
your protection so that it meets with respect to the 
contract submitted by the Smithy Company which you 
can then show the lessee and exercise the option which 
would then relieve you... 


“‘The second letter is for an agreement between 
ourselves which will permit me to decide in which 
manner I will purchase the property ... If I decide 
to go through with paying the balance of the $40,000.00 
with the credit of $10,000.00, we will make settlement. 
If not, we can let the matter run as a contract of sale 
submitted to you in your two alternates, at which time 
we can then enter into a more detailed contract as to 
which method I select.”” (JA 41). 


Rogers and Seitz did not respond to the January 10 letters. 


By letter dated June 19, 1965, appellant notified Rogers 
and Seitz that it was exercising its option to renew the 
lease for a five-year term. (JA 10,11). This letter con- 
tained no mention of any offer to purchase the leased 
premises. 


On October 8, 1965, Rogers and Seitz settled with Hech- 
inger and England as purchasers of said premises. (JA 
67-8). 


On January 21, 1966, appellant commenced this action for 
specific performance, some twelve months after the Jan- 
uary 10 letters and three-and-one-half months after Hech- 
inger and England had settled for the property. The Dis- 
trict Court dismissed the action for specific performance 
because of the clear failure of appellant to exercise its 
option to purchase the premises in accordance wtih the 
provisions contained in its lease. 
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SUMMARY OF ARGUMENT 


The position of the appellees is that the trial court 
properly denied specific performance to appellant because 
appellant failed to comply with the terms of its option and 
because appellant’s subsequent inaction constitutes laches. 


Appellant relies upon a proposed purchase contract which 
it did not intend to be binding and which it did not even 
execute. The trial court properly refused to construe this 
sham contract as valid and enforceable. 


Although notified that its proposal was unacceptable, 
appellant did nothing but renew its lease. In view of the 
consequent sale of the property to a bona fide purchaser, 
appellant’s inaction constitutes laches. 


ARGUMENT 


I. The Trial Court Properly Denied Specific Performance to 
Appellant Because It Failed to Comply With the Terms of 
the Option 


On September 29, 1964, Rogers and Seitz mailed to ap- 
pellant a copy of the Hechinger-England offer to purchase 
the subject property for $210,000—$40,000 to be paid in 
cash at settlement and the balance of $170,000 to be secured 
by a first deed of trust. The lease under which appellant 
was a tenant gave appellant the right of first refusal ‘‘upon 
such terms and conditions and for such price which the 
Lessors may receive under a bona fide offer’’. 


The trial judge found as a fact that appellant 


‘‘did not, within ten days after receipt of notice of 
the bona fide offer of [appellees], Hechinger, et al., 
or at any time thereafter, submit to [appellees], 
Rogers and Seitz, a formal written contract ‘upon the 
terms and conditions and for such price’ as [appellees] 
Seitz and Rogers had received under the bona fide 
offer from [appellees] Hechinger and England, co- 
partners.’’ (JA 8). 
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The evidence adduced at trial, and contained in the record, 
clearly supports this fact-finding. 


On October 9, 1964, Manuel and Evelyn Polisher, as 
individuals, mailed to Rogers and Seitz a purchase contract 
which recited terms identical to those in the Hechinger- 
England offer. Counsel for appellant contends that this is 
the only writing of any significance. However, the Pol- 
ishers enclosed with their contract a side letter which was 
completely at variance with both their own proposed pur- 
chase contract and the Hechinger-England offer. Instead 
of $210,000, the letter showed the actual purchase price 
to be $200,000; instead of a $40,000 cash payment at settle- 
ment, the letter showed $5,000 would be paid in cash and 
the sellers were to take a personal note for $25,000. As 
one letter from Manuel Polisher makes clear, the purchase 
contract was submitted for convenience only and the side 
letter was to constitute the actual agreement. (JA 41). 


In Chevy Chase Services, Inc. v. Marceron, 114 App. 
D.C. 270, 314 F. 2d 275 (1963), the appellant similarly 
failed to comply with the terms of an option to purchase 
real estate. He submitted an offer which recited a method 
of payment different from that specified in the offer made 
to the lessor by a bona fide purchaser. The trial court 
found that appellant had failed to comply with the terms 
of the option, and this Court affirmed the denial of specific 
performance. The instant case requires a like disposition. 
See also, Cleborne v. Totten, 61 App. D.C. 69, 57 F. 2d 435 
(1932) ; Crowell v. Gould, 68 App. D.C. 297, 96 F. 2d 569 
(1938). 


Not only did the October 9 offer fail to meet the ‘‘terms 
and conditions and ... price’? of the Hechinger-England 
offer, it was not even submitted on behalf of appellant 
Brunswick Exchange, Inc. The proposed purchase con- 
tract was signed by Manuel and Evelyn Polisher as private 
individuals. (JA 49-50). The side letter was not signed 
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at all. (JA 47). Rogers and Seitz could not have enforced 
the provisions contained in either piece of paper against 
appellant. Counsel for appellant dismisses the basic re- 
quirement of a properly-executed document as ‘““merely 
technical’’. Such a carefree approach was repudiated in 
Lipscomb v. Watrous, 3 App. D.C. 1 (1894), where this 
Court held that, 


“as the agreement has not been signed by the 
appellant as purchaser, in the event of failure of per- 
formance of his part, the appellees would be without 
remedy by way of specific execution of the contract, as 
against the appellant, except to the extent of the right 
to insist upon the forfeiture of the small deposit, ac- 
cording to the terms of the agreement. In such case, 
the familiar principle applies, that a court of equity 


will never decree a specific performance where the 
remedy is not mutual, or one party only is bound by 
the agreement.”” 3 App. D.C. at 6-7. 


(See Conclusions of Law C. and D., JA 9). 


By letter dated October 28, 1964, Rogers and Seitz in- 
formed appellant that the October 9 variant proposal did 
not meet the ‘‘terms and conditions’ of the Hechinger- 
England offer. Rogers and Seitz generously specified cer- 
tain variations from the Hechinger-England proposal 
which they would be prepared to accept as a proper exer- 
cise by appellant of its option. They also gave appellant 
until November 12 to submit an acceptable offer—a sub- 
stantial extension of the 10-day limit fixed in the lease. 
Appellant did nothing and allowed the deadline for exer- 
cising its option to pass without further communication. 
(See Conclusions of Law A. and B., JA 8-9). 


Consequently, Rogers and Seitz, after waiting another 
three weeks past the November 12 deadline, finally accepted 
the Hechinger-England offer on December 8. (JA 63). 
On the same day, they sent a letter, notifying appellant 
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that it had waived its option to purchase the property. 
(JA 37-9). 


On January 10, 1965, Manuel Polisher resubmitted the 
October 9 purchase contract together with three letters, 
offering to enter into an 

“agreement between ourselves which will permit me 


to decide in which manner I will purchase the prop- 
erty’’. (JA 41). 


These letters were received by Rogers and Seitz on 
February 15 (JA 118, 135), more than two months after 
their letter notifying appellant that it had waived its 
option. Needless to say, Rogers and Seitz made no re- 
sponse to the January 10 offer. 


Even counsel for appellant admits that, 


‘there never was a meeting of the minds about either 
the proposals suggested by either the appellant or the 
appellees Rogers and Seitz ...’? (Brief for Appel- 


lant, p. 12). 


Since appellant clearly failed to exercise its option to meet 
a bona fide offer to purchase the property, the trial court 
properly denied specific performance. 


II. The Trial Court Properly Denied Specific Performance 
Because Appellant's Conduct Constitutes Laches 


In Gallther v. Caldwell, 145 U.S. 368 (1892), the Supreme 
Court defined the doctrine of laches as follows: 


“It is true, that by reason of their differences of fact 
no one case becomes an exact precedent for another, 
yet a uniform principle pervades them all. They pro- 
ceed on the assumption that the party to whom laches 
is imputed has knowledge of his rights, and an ample 
opportunity to establish them in the proper forum; 
that by reason of his delay the adverse party has 
good reason to believe that the alleged rights are 
worthless, or have been abandoned; and that because 
of the change in condition or relations during the 
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period of delay, it would be an injustice to the latter 
to permit him to now assert them.” 145 US. at 372. 


The trial judge in the instant case found as a fact that 
appellant 


“Sat no time between December 8, 1964 and October 
10, 1965, nor thereafter up to trial, ever set a pur- 
chase by it down for closing, nor tendered Seitz and 
Rogers $40,000 cash and a mortgage of $170,000, nor 
any other sum, nor made any clear tender of any kind 
to [appellees], Seitz and Rogers.’? (JA 8). 


As noted above, Rogers and Seitz notified appellant, by 
letter dated December 8, 1964, that they considered appel- 
lant to have waived its option. Appellant remained silent. 
Finally, on February 15, 1965, Rogers and Seitz received a 
packet of letters from Manuel Polisher which repeated the 
already-rejected variant offer. Polisher once again offered 
to purchase the property for $200,000, or $10,000 less than 
the Hechinger-England contract, and on different payment 
terms. 


On June 19, 1965, appellant mailed to Rogers and Seitz 
a letter which stated only that appellant exercised its 
option to renew the lease for a five-year term. No men- 
tion at all was made of a proposed purchase of the leased 
premises. Accordingly, on October 8, 1965, Rogers and 
Seitz settled with Hechinger and England as purchasers 
of said premises. 


Three-and-one-half months later, on January 21, 1966, 
appellant filed a complaint for specific performance against 
Rogers, Seitz, Hechinger and England. Yet appellant 
never tendered a deed to Rogers and Seitz for execution 
and never tendered the $40,000 down payment specified in 
the proposed contract on which appellant relies. (See 
Conclusions of Law E. and F., JA 9). 


Counsel for appellant has dismissed the requirement of 
tender as unnecessary because of an alleged breach by 
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Rogers and Seitz of a nonexistent contract. However, as 
this Court held in Lipscomb v. Watrous, supra, 


“it is one of the best founded principles of equity, 
that he who goes into a court of equity, invoking its 
aid, must allege in his bill, and show in proof, that 
he has done, or has offered to do, or is ready and 
willing to do, all that, on his part, is necessary to 
entitle him to the relief he seeks; or he must set forth 
in his bill adequate reasons why he should be excused 
from so doing. (Cases cited).”” 3 App. D.C. at 6. 


See also, Mehlman v. Chadwick, 234 F. Supp. 1014 (D.C. 
D.C. 1964). 


Appellant’s failure to assert its alleged rights from 
December 8, 1964 to the date of trial evinces a total lack 
of diligence, and a complete disregard of the sale by 
Rogers and Seitz to Hechinger and England. The grant 
of specific performance to apellant would seriously prej- 
udice Rogers and Seitz, who sold the subject property to 


a bona fide purchaser and Hechinger and England, who 
paid $40,000 in cash and arranged $170,000 in mortgage 
financing on October 8, 1965, as payment for the said 
property. If laches is a meaningful concept, it must be 
applied to the facts of this case. 


III. Conclusion 


The legal principles applicable to a complaint seeking 
specific performance to enforce an option are not in dis- 
pute. The plaintiff in such an action must prove that he 
has complied with the terms of the option in a definite and 
unambiguous manner, and must demonstrate that he has 
acted with dispatch and without laches in making proper 
tender and in bringing any necessary action to prevent 
sale of the property to a third person. The documentary 
evidence alone prevents appellant in this case from carry- 
ing its burden. The testimony only reinforces the con- 
clusions to be drawn from the documents. From the evi- 
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dence before it, the trial court was required to deny spe- 
cifie performance. 


Wherefore, it is submitted that the judgment of the trial 
court be affirmed. 
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